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ENVIRONMENTAL PROTECTION Part 70 sources must obtain. an Division. Research Triangle Park. North
AGENCY ug;rhann'blg pﬁt addressing allh Carolina 27711.
applicable ution control obligations SUPPLEM i
40 CFR Part 70 under the State implementation plan contents ?;::::;':F:r::;ﬁz':r? i: the
(SIP) or Federal implementation plan . ?
[FRL-4152-9] bt h following format:
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Q';e"n'c"é,‘?x)’"me’.m Frotection appropriate, concerning the extent of B. Section 70.2—Defution
cy ' ‘their compliance with permit C Section 70.3—Applicability

ACTION: Final rule.

summARy: The EPA is promulgating a
new part 70 of chapter I of title 40 of the
Cade of Federal Regulations (CFR).
Title V of the Clean Air Act (Act)
Amendments of 1990, Public Law 101-
549, enacted on November 15, 1990,
requires EPA to promulgate regulations
within 12 months of enactment that
require and specify the minimum
elements of State operating permit
programs. This new part 70 contains
these provisions. It requires States to
develop, and to submit to EPA,
programs for issuing operating permits
to major stationary sources (including
major sources of hazardous air
pollutants listed in section 112 of the
Act), sources covered by New Source
Performance Standards (NSPS), sources
covered by emissions standards for
hazardous air pollutants pursuant to
section 112 of the Act, and affected
sources under the acid rain program.
Title V establishes timeframes for
developing and impleg;:nﬂng the ?tate
permit programs. Within 3 years o
enactment (Le., no later than November
15, 1983), States must submit proposed
permit programs to EPA for approval.
The EPA must act to approve or
disapprove a State program within 1
year of submittal by the State to EPA. In
some cases, EPA can grant programs an
interim approval for a period of up to 2
years. If a State fails to submit a fully-
approvable program within the 3-year
periad (or by the end of the interim
approval period), EPA will apply
specific sanctions pursuant to the
provisions of title V and, in any event,
must establish a Federal program 2
years after the end of the 3-year
program submittal period. Sources
subject to the part 70 program must
submit complete permit applications
within 1 year after a State program is
approved by EPA (including an interim
approval) or, where the State program is
not approved, within 1 year after a
program is promuigated by EPA. In the
case of new sources, complete permit
applications would generally be due 12
months after the source commences
operation, unless the permitting
authority sets an earlier deadline.

obligations. The permit, permit
application, and compliance reparts will
be available to the public, subject to amy
applicable confidentiality protection
procedures similar to those contained in
section 114(c).

In the proposal, EPA discussed issues
connected with the regulations that will

govern EPA’s issuance of title V permits.

The EPA will addreas these issues
further when the Agency proposes
Federal regulations.

DATES: The regulatory amendments
announced herein take effect on July 21.
1992. This promulgation, however; doeu
not affect the date by which States are
to submit full permit programs to EPA
for approval. The submittal deadline is
set by section 502(d)(1) as 3 years after
enactment of the Act Amendments of
1990. The deadline for full program
submittal, therefore, is set by the Act as
November 15, 1893. A slight variation to
is rule can occur if EPA grants a
program interim approval. An interim
approval will be accompanied by s st
of revisions or modifications
for the program to be fully approwed.
The State will then have until 8 months
prior to the end of the interim approval
to submit the corrections, even:
though the November 15, 1993 date may
have passed. ‘

ADDRESSES;
Docket

Supporting information used in
developing the proposed and final rules
is contained in Docket No, A-90-33.
This docket is available for public
inspection and copying between 890 .
a.m. and 3:30 p.m., Monday through
Friday, at the address listed below. A
reasonable fee may be charged for
copying. The address of the EPA Air
Daocket is: Room M-1500, Waterside
Mall, 401 M Street, SW., Washingtom,
DC 20460. *

FOR FURTHER INFORMATION CONTACT:
Michael Trutna (telephone 919/541~
5345) or Kirt Cox (telephone 919/521—
5399), Mail Drop 15, United States
Environmental Protection Agency,
Office of Air Quality Planning and
Standards, Air Quality Management

- . Section 70.4—State Program Submittals

and Transition

E Section 70.5—Permit Applications

F. Section 70.6—Permit Content

G. Section 70.7—Permit Issuance, Renewal,
Reopenings. and Revisions

H. Section 70.8—Permit Review by EPA
and Affected States

L Section 70.9—Fee Determination and
Certification

J- Section 70.10—Federal Oversight and
Sanctions

- K- Section 70.11—Requirements for
Enforcement ‘Authority
.V. Administrative Requirements
A. Docket
1. {)fice of Management and Budget
N {OMB) Review
. Regulatory Fiexibility Act Compliance
iY. Paperwork Reduction Act

This preamble is organized to meet
the needs of readers who want just an
overview of the operating permit
program and for readers who want a
detailed discussion of the changes made
to the proposed regulations to result in
today’s final rulemaking.

The first section provides background
oa the amendments to the Act
establishing an operating permit
program, the purposes of that action,
and the expected benefits. The
information is useful to anyone seeking
any level of information on the
operating permit program.

The second section mentions the
principles EPA. has followed while
devweloping the regulations. These
implementation principles and the
positions on associated issues were
discussed in detail in the May 10, 1991,
preamble.

. Se:hon.l}l of the preamble pr;ut;ides a
smmmary of the requirements of the
regulations being promulgated today.

A discussion of the regulatory
changes from the proposed requirements
is in section IV. In the preamble of the
May 10, 1991, proposal, EPA explained
the basis for its various proposed
pesitions. V\Lh;ere the proposed
regulations have not been changed in
the final rules, EPA continues for the

" most partto rely on the rationale
prowided in the proposal notice. Where
the regulations have changed in more
than & minor way, this preamble states
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the basis and purpose for the final
regulations, including the reasons for the
change. A separate document providing
more detailed responses to comments on
the proposal will be placed in the
docket. The design of section IV follows
the flow of the final part 70 regulations.

The final section {section V) contains
the administrative requirements '
accompanying Federal regulatory
actions. These include the topics listed
in the preamble outline abave.

The preamble includes many citations
{e.g~ § 70.8) to refer the reader to more
detail or to the origin of certain
requirements. These citation sections
will not be followed by their origin such
as “of this preamble™ ar “of title V."
Rather, the reader can recognize the
origins of the sections by their nature:

A. Sections of the preamble begin
with a Roman n

B. Sections of title V of the Act are in
the 500's. .

C. Sections of the propaosed
regulations range from 70.1 to 70.11.

D. Sections of the Act are referenced
by a three-digit number, such as 112 and
408.

E. Sections of existing EPA
regulations generally are preceded by
I«Iw mi.

This preamble makes frequent use of
the term “State,” usually meaning the
State air pollution contral agency which
would be the permitting authority. The
reader should assume that use of
“State” also-applies, as defined in
section 302(d), to the District of
Columbia and territories of the United
States, and may also include reference
to a local air pollution agency. These
egencies can either be the permitting
autharity for the area of their
jurisdiction or assist the State or EPA in
implementing the title V permitting
program. In some cases, the term
“permitting authority” is used and can
refer to both State and local agencies
when the local agency directly issues
permits or assists the State in issuing
permits. The term “permitting authority"
may also apply to EPA where the
Agency is the permitting authority of
record. )

L Background and Purpaose

Title V was added to the Act on
November 15, 1990, and introduces an
operating permit program. It requires
that EPA, within 12 months of
enactment, promulgate regulations
setting forth provisions under which
States will develop operating permit
programs and submit them to EPA for
approval. The EPA proposed these
regulations to be codified in a new part
70 of chapter I of title 40 of the CFR on
May 10, 1991 [56 FR 21712). The

comment period for that action ended on
July 9. 1991. Approximately %00 public
comments were received on the -
proposal during the comment period.
Caopies of these comments appear in the
docket for this action listed above under
Dacket. The following four public
hearings were held on the proposal: June
4 and 5, 1991, in Washington, DC; June 8,
1991, in Chicago, lllinois; June 24, 1961,
in San Francisco, Californis; and July 1,
199'!'t - 2:1%“' Z chang the
e si cant es to

regulations resulting from public -
comments.are contained in this
preamble. A summary of all public
comments, transcripts of the public
hearings, and the response of EPA to all
the significant comments are contained
in a technical support document.

Sources subject to the permitting
requirements of part 70 (part 70 sources)
must obtain an operating permit; States
must develop and implement the
program; and EPA, after promulgating
today's permit program regulations,
must review each State's proposed
program and oversee the State's efforts
to implement any approved program,
including reviewing proposed permits
and vetoing improper permits. When a
State fails to adopt and implement its
own approvable program, EPA must
apply sanctions against the State or the
relevant jurisdiction and uitimately also
develop and implement a Federal permit

program.

The addition of such a permitting
program makes the Act more consistent
with other environmental statutes,
including the Clean Water Act (CWA)
and the Resource Conservation and
Recovery Act (RCRA), both of which
have permit requirements. The part 70
regulations have been designed to
minimize the disruption to current State
efforts by offering as much flexibility as
is provided by the law. The program can
also help implement market-based
contral stra::gées using improved
monitoring emissions tracking.

While title V generally does not
imposge substantive new requirements, it
does require that fees be imposed on
sources and that certain procedural
measures be followed, especially with
respect to determining compliance with
underlying applicable requirements. The
program will generally clarify, in a
single document, which requirements
apply to a source and, thus, should
enhance compliance with the
requirements of the Act. Currently, a
source's obligations under the Act
(ranging from emissions limits to
monitoring, recordkeeping, and reporting
requirements) are, in many cases,
scattered among numerous provisions of
the SIP or Federal regulations. In

addition, regulations are often written to
cover broad source categories, therefore,
it may be unclear which, and how,
general regulations apply to a source. As
a result, EPA often has no easy way to
establish whether a source is in
compliance with regulations under the
Act.

The title V permit program will enable
the source, States, EPA. and .the public
to understand better the requirements to
which the source is subject, and whether
the source is meeting those
requirements, Increased source
accountability and better enforcement
should result. The program will also
greatly strengthen EPA's ability to
implement the Act and enhance air
quality planning and control, in part, by
providing the basis for better emission
inventories.

Another benefit of the title V permit
program is that it provides a ready
vehicle for the States to administer
significant parts of the substantially-
revised Federal air toxics program and
the new acid rain program. This
enhances EPA's ability to oversee all
programs under the Act. Specifically, the
Act requires that States use the permit
system to administer the air toxics
program. In addition, States will be
responsible for reviewing and issuing
permits to implement the second phase
of the acid rain program (with permitting
activities beginning in 1996) and will
play a significant role in ensuring
compliance with the acid rain
thremﬂa&tti.om promulgated under title IV of

e

Finally, an important benefit is that
the permit program contained in these
regulations will ensure that States have
resources necessary to develop and
administer the program effectively. In
particular, the permit fees provisions of
title V will require sources to pay the
cost of developing and implementing the
permit program. To the extent the fees
are based on actual emission levels, the
fees will create an incentive for sources
to reduce emissions.

The EPA expects that this rule will
promote several objectives which the
Agency believea are essential to the
long term auccess of environmental
programs: market-based programs,
coordination of control programs across
media, and pollution prevention.

Market-Based Programs: The EPA is
committed to using market-based
principles to achieve the greatest level
of environmental protection at the least
cost. The title V operating permit
program will lay the critical foundation
for pursuing market-based programs
under the Clean Air Act beyond the acid
rain program under title IV, which
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already provides for marketable
emission allowances within an
operating permit system. Before the
permit program. there was no ready
vehicle for quantifying and accounting
for Federal air pollution control :
requirements at a particuiar facility.
With a title V permit. those controi
requirements can be quantified by a
facitity, the first step-im establishing the
currency necessary for a market-based
system. Moreover, title V permits will
establish monitoring and compliance
requirements which are essential to
make a market system accountable.

Cross-Media Coordination: Of the
major regulatory statutes EPA
implements, the Act alone did not have
? permit program as the basic vdﬁfie

or applying source-specific contro
requirements at regulated facilities. As a
result, EPA could not readily include air
pollution requirements in fts efforts to-
coordinate control requirements across
media. Now that EPA has available to it
permits which reflect the requirements
under the CWA, RCRA, and the Act, it
will be eanie;l tcﬁlcoordnm' inate those .
programs in the future.

Part of the cross-media coordination
EPA hopes to achieve using title V
permits is & comparison of the relative
impact of control requirements across
media and risk-based analysis of the
impact of pollution control requirements.
Clearly, EPA must faithfully implement
the requirements in each-of its
regulatory programs, but EPA hopes
increasingly to balance control
requirements across media according to
risk-based analyses to the extent the
relevant statutes provide EPA with
flexibility. In the future, such
comparisons across media will provide
the information critical to an ongoing
evaluation of EPA's regulatory
programs, and may provide the basis for
transforming the more media-specific
structure of the Agency's programs into
a more unified program that
the greatest risk first.

Pollution Prevention: Title V permita
will also lead air pollution sources-and
regulatory agencies to evaluate their air
pollution control strategies, both on a
source-specific basis and across the
regulatory program. Implementing title V
pregents an opportunity to pursue
strategies that avoid pollution, rather
than contral it. and that eliminate
pollution, rather than shift it from one
medium to the other. Indeed, a cross-
media analysis should highlight
opportunities to avoid pollution shifting.
IL. Implementation Principles ;

The passage of the Act amendments

of 1990 was a major accomplishment in
the protection of public health and the

environment in the United States. The
Act sets forth ambitious goals which can
only be achieved through effective and
expeditious implementation by EPA and
State and lacal gavernments. Today's
rulemaking is ane of the first of several
important actions that EPA will be
taking to accomplish its rule
development responsibilities under the
Act. The EPA in designing its May 10,
1991 proposal identified several
principles to guide the design and
implementation of title V regulations
and related programs. These principles,
which were discussed extensively in the
proposal, were thaught to be necessary
to preserve the legislative intent
underlying the content of titke V. The
EPAintenan that these pn‘xi:mple:n be
appropriately incorporated into

aspects of program development and
implementation by both States and EPA.
In particular, EPA will employ them
when it is responsible for develaping
rules, overseeing State or local agency
programs and permits, or issuing
permits.

IL. Summary of Fmal Rules

A. Applicability -

The title V operating permits program
requires all part 70 sources to submit
permit applications to the appropriate
permitting authority within 1 year of the
effective date (ie.. date of EPA
approval) of the State program. The
operating permit program applies to the
following sources:

1. Major sources, defined as follows:
(a} Air toxica sources, as defined in
section 112 of the Act, with the potential
to emit 10 tons per year (tpy}, or more, of

any hazardous air pollutant listed
pursuant to 112(b}: 25 tpy. or more, of
any combination of hazardous air
pollutants listed pursuant to 112{b}; or a
lesser quantity of a given pollutant. if
the Administrator so specifies
[s01(2)(A))-

(b) Sousces of air pollutants, as
defined in section 302, with the potential
to emit 100 tpy, or more, of any pollutant
[s01(2)(B)]..

{c) Sources subject to the
nonattainment area provisions of title I,

. part D, with the potential to emit

pollutants in the following, or greater,
amounts [501(2)(B)]:
| TPY

@ Ozone (VOC and NOx):!

* Senous I 50
Transport regions not severe or extreme | 50
Saevere. 25
Extreme b 10

(® Carbon monoxide—sencus (whe: sta-
tionary sourcas contribute significantty) .| 50

TPY

(i) Particulate metter (PM-10}—serious___| 70

'For this pumpase, tite | teats volstie organic
(va:)_ammdmgq-l{ﬂOxl

SOWCHS BOMawisal . i rees qualifyng for
an exemplion undac section 182((), NOx sources
with the potential to emit less then 100 tpy would

2. Any other source, including an area
source, subject to a hazardous air
pollutant starrdard under section 112.

3. Any source subject to NSPS under
section 111.

4. Affected sources under the acid rain
provisions of title IV [501(1)].

§. Any source required i have a
preconstruction review permit pursuamt
to.the requirements of the prevention of
significant deterioration (PSD} program
under title I, part C or the nonattainment
area, new source review (NSR) program
under title L part D. .

8. Any other stationary source in a
category EPA designates, in whele or in
part, by regulation, after notice and -
comment

A major source is defined in terms of
all emissions units under common -
control at the same plant site (i.e.,
within a contiguous area 'zulhe same’
major group, two-digit, industrial
classification). Once subject to the part
70 operating permit program for one
pollutant, 8 major source must submit a
permit application including all
emissions of all regulated air pollutants
from all emissions units located at the
plant, except that only a generalized list
needs to be included for insignificant
events or emissions levels. The program
(including combinations of partial
programs) applies to all geographic
areas within each State, regardless of
their attainment status. The acid rain
permit program requirements, however,
apply only within the contiguous 48
States and the District of Columbia.

The EPA is authorized, consistent
with the applicable provisions of the
Act, to exempt one or more source
categories (in whole or in part) from the
requirement to have a permit if the
Agency determines that compliance
with the part 70 regulations would be
“impracticable, infeasible, or
unnecessarily burdensome™ [section
502(a)]. The EPA may not, however,
exempt any major source or affected
(i-e.. acid rain) source. The EPA believes
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that compliance by nonmajor sources
with the permitting requirements during
the early stages of the program would
prove to be unnecessarily burdensome
for nonmajor sources and impracticable
and infeasible for permitting authorities
as well. Therefore, to promote an
orderly phase-in of the program, States
can defer coverage temporarily for all
sources which are not major. The EPA
will complete a rulemaking to consider
- further deferral or permanent exemption

'for non-major sources within 5 years of
the date EPA first approves a State
program that defers such sources.

Any source whose abligation to-
obtain a permit is deferred may request
a permit prior to the end of the 5-year
deferral period. All deferred sources will
be required to submit permit
applications within 12 months after the
completion of the future rulemaking.
unless they are sources ar source
categories that receive a continued
exemption (Le.. EPA detepmines that
compliance with the permitting
requirements for such categories would
be impracticable, infeasible, or
unnecessarily burdensome on the source
categories) in the future rulemaking.

In addition, States may permanently
exempt from review those nonmajor
sources and source categories subject to
title V solely because they are subject to
the NSPS for new residential wood
heaters or the National Emission
, Standards for Hazardous Air Pollutants

(NESHAP) for asbestos from demolition
and renovation activities. The
Administrator reserves the right to grant
deferral or exemption to additional
nonmajor source categories when they
become subject to section 112, and
thereby subject to title V.

B. State Permit Program Submittals and
Transition

Title V requires EPA to promulgate
regulations establishing the minimum
elements of a State permit program.
State and local pollution control
agencies or interstate compacts may
implement provisions of title V, as long
as all geographic areas within each
State are covered by a permit program.
As previously discussed, reference to
the “State™ will include reference to
local agencies, where appropriate,
which would allow granting of a partial
program for a specific geographic area
within a State. The EPA oversees
development of State programs and
enforces the obligation to implement a
program in each State. Should a State
fail to develop a permit program. the
EPA must implement a program for that
State [501(4), 502(d)(1). and 302(b)].

1. Minimum Program Requirements

As required by title V, today's
regulations establish the minimum
elements of a State operating permit
program. including the following:

(a) Requirements for permit
applications, including standard
application forms and criteria for
determining the completeness of
applications [502(b})(1)}.

(b) Monitoring and reporting
requirements [502(b)(2)).

(c) A permit fee system [502(b](3)).

(d) Provisions for adequate
and funding to administer the program
[502(b){4}].

(e) Authority to issue permits and
assure that each permitted source
complies with applicable requirements
under the Act {502(b)(5)}(A)}-

{£) Authority to terminate. modify, or
revoke and reissue permits “for cause”
[S02(b)(5)(D})-

(8) Authority to enforce permits,
permit fee requirements, and the
requiremeat to obtain a permit,
including civil penalty authority in a
maximum amount of not less than
510,000 per day for each violation, and
“appropriate criminal penalties”
[S02(b)(S)(E]]-

(h) Authority to assure that no permit
will be issued if EPA timely objects to
its issuance [502({b)(S)(F)).

(i) Adequate, streamlined, and
reasonable procedures for expeditiously
determining when applications are
complete and for processing
applications; for public notice, including
offering an opportunity for public
participation, where applicable; for
expeditious review of permit actions;

. and for State court review of the final

permit action [502(b)(6])]-

(i) Authority and procedures to
provide that the permitting authority's
failure to act on a permit or renewal
application within the deadlines -
specified in the Act {section 503 and the
deadlines for permitting under acid rain
Pprovisions in title IV) shall be treated as
a final permit action solely to allow
judicial review by the applicant, anyone
else who participated in the public
review process, and any other person
who could obtain judicial review of such
action under applicable law, to compel
action on the application [502(b)(7)].

(k) Authority and procedures to make
available to the public any permit
application, compliance plan, permit,
emissions or monitoring report, and
compliance report or certification,
subject to the confidentiality provisions
similar to those of section T14{c) of the
Act [502(b)(8)]; the contents of the
permit itself are not entitled to
confidentiality protection (503(e)}.

{1) Provisions to allow operational
flexibility at the permitted facility
[502(b)(10}}.

(m) Provisions required if a State
allows sources to make certain changes
that are not prohibited or addressed by
the permit [502(a)].

(n) Provisions to require that part 70
permits include terms and conditions
addressing alternative scenarios at the
permitted facility and emissions trading
provided for in the underlying
applicable requirement [502(b)(8]].

2. State Program Development

Within 3 years of enactment. the
Governar of each State shall submit to
EPA a permit program meeting the
requirements of title V. A State may
submit its current or proposed program
to EPA for approval. The Governor must
also submit a legal opinion from the
attorney general, attorney for those
State air pollution control agencies with
independent legal counsel, or the chief
legal officer of an interstate agency,
stating that the laws of the State,
locality. or interstate compact provide
adequate authority to carry out the
program [S02(d)(1)]. The EPA
encourages prompt action by each State
to evaluate the potential of its existing
enabling legislation to implement title V
and to take additional actions, as
needed. to ensure a limely and
approvable program submittal.

Several States may need new
legislative authority in a number of
areas in order to fulfill the requirements
of the Act. including (but not limited to):
Authority to charge, collect. retain, and
spend adequate permit fees, and to
callect civil penalties of a maximum
amount of at least $10.000 per day per
violation. The EPA intends to assist
States in identifying and obtaining any
required new anthorities.

3. The EPA Review of Pragram
Submittals :

Within 1 year after receiving the
State’s program, EPA shall approve or
disapprove it, in whole or in part. The
EPA may approve the program to the
extent it meets the requirements of the
Act and today's regulations.

If EPA disapproves the program, or
any part of it, EPA must notify the

r of any revisions necessary for
EPA approval. The State then has 180
days from this notice to revise and
resubmit the program [502(d)(1)]. When
EPA approves a program, EPA must
suspend igsuance of Federal permits, but
may retain jurisdiction over permits still
under administrative or judicial review
[s02(e)).
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4. Interim Program Appravals

If a program is not fully-approvable,
EPA may grant interim approval to a
permit program, so long as the program
“substantially meets" the requirements
of title V. Criteria for satisfying the
“substantially meets" test include: .

(a) The commitment and capability to
collect fees adequate to cover the costs
of the interim permitting program and
the development as appropriate of the
whole program; 4
. [b) The legal authority to assure that

sources subject to the interim program
comply with all applicable requirements
of titles L, IV, and V under the Act:

(c) Fixed permit terms not to exceed 5
years; '

(d) The opportunity for public
Participation in appropriate permit
proceedings;

(e) The opportunity for EPA to review
and object to the issuance, modification,
or renewal of any permit and for
affected States to review such permits
consistent with section 505 of the Act: -

(f) The requirement that a proposed
permit will not be issued if EPA objects
to its issnance;

(8) Adequate procedures for enforcing
permits, including penalties:

(h) Provisions for allowing operational
flexibility and alternative scenarios for
sources, consistent with §§ 70.4(b)(12)
and 70.8(a)(9); - .

(i) Streamlined procedures for issuing
and revising permits and determining
when applications are complete; and*

(i) Application and reporting forms to
be used in implementing the interim
program.

In the notice of final rulemaking
granting interim approval, EPA must
specify the changes the State must make
to receive full approval. The EPA may
grant interim approval, which may not
be renewed, for a period of up to 2
years. During the interim approval
period, the State is protected from
sanctions for failure to have a program,
and EPA is not obligated to promulgate
a Federal permit program in the State
[502 {d) (2){3) and (g)). Permits issued
under @ program with interim approval
have full standing with respect ta title V.
and the 1-year time period for submittal
of permit applications by subject
sources begins upon interim approval,
as does the 3-year time period for
processing the initial permit applications
discussed in the following section.

5. State Permit Review

As noted above [TILB.(4)], subject
sources are required to submit permit
applications to the permitting autharity
within 1 year of program approval,
whether full, partial, or interim. For title

= IV (acid rain) sourées. however, specific

superseding deadlines are provided for
the submission of Phase II permit
applications, which will not be due to
States until January 1, 1996 [408(D)(2)].
For the initial round of permit
applications, the permitting authority
must establish a phased schedule for
processing permit applications
submitted within the first full year after
program approval. This schedule must
assure that the permitting authority will
act on at least one-third of the permits
each year over a period not to exceed 3
years after approval (interim or full) of
the program [503(c)]. The EPA urges
States to encourage early submittals of
complete applications.

States are required to issue pérmits
under the acid rain program by
December 31, 1997 [408(D)(3)]. For most
States, this deadline will coincide '
roughly with the second year of permit

‘program implementation. Additianally,

expedited review and issuance
procedures may be required for permit
applications for sources pursuing
compliance extensions for early
reductions of hazardous air poilutants
under section 112(i)(5).

After acting on the initial round of
applications, the permitting authority
muist from then on act on a completed
application (i.e., issue or deny a permit)
within 18 months after receiving the
complete application. The permitting
authority must establish reasonable
procedures to prioritize review of permit
applications, especially in the case of
applications for new construction or
modifications as defined in title |
(503(c)].

C. Complete Permit Application

Each State program must establish
specific criteria to be used in defining a
complete permit application. A complete
application is one that the permitting
authority has determined to contain all
the necessary information needed to
begin processing the permit application.
The permitting authority can determine,
however, that the application becomes
incomplete if the source fails to provide
timely updates to the application that
the permitting authority needs to issue
the permit within the specified
deadlines.

The permitting authority must provide
notice to the source of completeness
determinations. In the event that no
notice is provided to the source within

60 days after receipt of the application

by the permitting authority, the
application shall be deemed complete.
A source which files a timely and
complete application for a permit or a
renewal will not be liable for failure to
have a permit if the permitting authority

delays in issuing or reissuing the permit,
provided this delay was not due to the
applicant’s failure to respond in a
reasonable and timely manner to
written requests from the permitting
authority for additional information
needed to evaluate the application. This
protection also applies with respect to
tille V to sources requiring both new
title V and certain NSR permits. These
sources must have a preconstruction
permit consistent with the requirements
of parts C and D of title [, and must have
filed a complete application for a title V
operating permit within 12 months of
commencing operation. unless some
earlier date is required by the permitting
authority. In general, a complete
application must be submitted according
to the transition schedule approved
within the part 70 program and in a
timely way for subsequent renewals.
“Timely" for renewals means 6 months
prior to expiration of the permit, unless
gome greater time is needed (not to
exceed 18 months) to ensure that the
textas of the permit do not lapse before
they are revised or renewed.

All complete applications must
contain information which identifies a
source, its applicable air pollution
control requirements, the current
compliance status of the source, the
source's intended operating regime and
emissions levels, and must be certified
as to their truth, accuracy, and
completeness by a responsible official )
after making reasonable inquiry. Each
permit application must, at a minimum,
include a completed standard
application form (or forms) and a
compliance plan. The permitting
authority can, however, allow the
application to cross-reference relevant
materials where they are current and
clear with respect to information
required in the permit application. Such
might be the case where a source is
seeking to upiate its title V permit
based on the same information used to
obtain an NSR permit or where a source
is seeking renewal of its title V permit
and no change in source operation or in
the applicable requirements has
oceurred. Any cross-referenced
documents must be included in the title
V application that is sent to EPA and

tis made available as part of the
public docket on the permit action.

The compliance plan describes how
the source plans to comply or achieve
compliance with all applicable air
quality requirements under the Act. The
exact contents and detail required in the
compliance plan depend on the
compliance status of the source with
respect to each applicable requirement.

is plan must include a schedule of
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compliance and a schedule for the
source to submit progress reporta to the
permitting authority no less frequently
than every 8 months where applicable.
Each source must submit a compliance
certification report at least once a year
in which it certifies its status with
respect to each requirement. and the
method used to determine the status.
Specific requirements for acid rain
affected sources regarding compliance
schedules, progress reports, and
compliance certifications will be .
contained in regulations promuigated
under title IV of the Act.

The minimum data elements required
in all standard application forms. as
well as the basic requirements for
compliance plans and compliance
certifications, are presented in § 70.5 of
the regulations. With exception of
certain Federal programs (e.g., acid
rain), EPA will not specify that any
particuler form be used by States as
long as the minimum data elements are
provided to EPA. However, the Agency
will encourage the use of certain model
forms as a preferred way to meet the
requirements of § 70.5.

Additional information may be
required from some subject sources. For
_example, those located in nonattainment
areas under part D of title I may be
reguired to fulfill the emissions
statement requirements for certain
sources of VOC and NOx. Similarly,
sources of hazardous air pollutants
subject to section 112 which are
attempting to comply with alternative
emissions limits will also need to submit
additional information.

. D. Permit Content

The State program is required in § 70.8
to assure that permits meet all
applicable requirements of the Act and
include the following:

. 1. A fixed term, not to exceed § years
[502{b}(5)(B)), except that affected
sources under title IV must have 5-year
fixed terms [408(a)] and Solid waate
incinerators under section 129(e) may
have up to a 12-year fixed term. -

2. Limits and conditions to assure
compliance with all applicable
requirements under the Act, including
requirements of the applicable
implementation plan [504(a)] and title
Iv.

3. A schedule of compliance (where
applicable), which is defined as a
schedule of remedial measures [504(a}
and 501(3)].

4. Inspection. entry, monitoring,
compliance certification. recordkeeping,
and reporting requirements to assure
compliance with the permit terms and
conditions, consistent. with any
monitoring regulations that EPA
promuigates under sections 504(b), 114..

and 504(c}. Nothing in this regulation
should be read to require continuous
emissions monitoring in-situations

where it is not otherwise prescribed.

5. A provision describing conditions
under which any permit for a major
source with a term of 3 or more years
must be reopened to incorporate any
new standard or regulation promulgated
under the Act lmb]{gltmh

6. Provisions under which the permit
can be revised, terminated, modified. or
rexsag for cause,

7. Provisions ensuring operational
flexibility within a permit.so that certain
changes can be made within a permitted
facility without a permit revision.,
provided that the change is not a
“modification" (as defined in title I of
the Act), that it does not exceed the
emissions allowed under the permit or
under any applicable requirement, and
that a notice is provided to the :
permitting authority at least 7 days in
advance where the permit would not
allow such changes [502(b](10)). The
operational flexibility provision
contained in title V must be
implemented carefully and fairly so that
a source can respond quickly to
changing business opportunities while,
at the same time, the permitting

authority is assured that the source will -

meet all the applicable requirements of
the Act.

8. A provision that nothing in the
permit or compliance plan issued
pursuant to title V of the Act shall be
construed as affecting allowances under
the acid rain program [408(b)].

9. A provision ensuring that all
alternative o; scenarios :
identified by the source are included in
the permit [502(b)(8]].

All terms and conditions in a part 70
permit, ing any provisions
designed to limit a source’s potential to
emit, are enforceable by the -
Administrator and citizens under the
Act. Consistent with EPA's discretion
under the Act, the final rules require the
permitting authority to identify those
provisions in the permit which are not
required under the Act or under any of
its applicable requirements (i.e., State
origin only) as not being federally
enforceable. Like all other permit terms,
a term which the permitting authority
fails to designate as not federally
enforceahlzﬁwill not be subject to
challenge after 90 days.

Section 504(f] of the Act defines the
permit shield provision of title V, which
enables States to provide sources with
greater certainty as to their legal
obligations under the Act. This section
authorizes the permitting authority to
provide that compliance with the permit
shall be deemed compliance with all

other applicable provisions of the Act, if
the applicable requirements of such
provisions are included in the permit, or
if the permitting authority, i acting on
the permit, determines that such other
provisions (which shail be referred to in
such determinations)are not applicable.
This determination or a concise
summary thereof must be included in
the permit. The EPA encourages States
to employ the “permit shield" routinely
to help stabilize the permit process and
give greater certainty to the regulated
commaunity.

The EPA may alter the scope of the
permit shield by rule. The Agency-
intends to prohibit use of the shield in
cases where the source initiates changes
that result in requirements becoming
applicable to the source beyond those
contained in the permit (until such
changes are laterincorporated into the
permit). Sources seeking to obtain or
renew a part 70 permit cannot be
shielded from enforcement actions
alleging violations of any applicable
requirements (including orders and
consent decrees) that occurred before,
or at the time of, permit issuance. In
addition, sources may not be shielded
from requests for information pursuant
to section 114 of the Act. The EPA has
also provided that the shield will not
extend to minor permit medifications
{and to some changes made under the
operational flexibility provisions
pursuant to § 70.4{b)(12) and to most
administrative permit amendments).

E. Permit Issvance and Review
Regulations concerning the processes

for permit issuance, review, renewal,

revision, and reopening are found in

§3 707 and 70.8. Briefly, these include:

1. Permit Notification to EPA an
Affected States .

The permitting authority must provide
notice to certain States and EPA of
permit applications received and
proposed permits. It must submit to EPA
the following:

(a) The application for any permit.
renewal, or revision, including any
complience plan, or any portion EPA
determines it needs to review the
application and permit effectively; and

{b] Each proposed permit and each
permit issued as a final permit by the
State [505{a)(1)]. ;

The permitting authority is required
notify all affected States of each permit
application that must be forwarded to

- EPA. Affected States are those whose

air quality may be affected and that are

-contiguous to the State-in which the

source is located, or those within 50
miles of the source. The permitting
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authority must give all such States an
opportunity to submit written
recommendations for the permit. If the
authority refuses to accept those
recommendations, it must provide its
reasons for refusal in writing [505(a)(2)].

The EPA may waive its own and
affected States’ review of permits for
any category of sources, except major
sources, either when approving an
individual program, or in a regulation
applicable to all programs. The EPA
may also waive its own right to review,
but maintain the requirement for a State
to notify affected States [505(d)]. During
Phase 1I of the acid rain program, the
Agency does not intend to waive its
own right to review affected sources
under the acid rain program.

2. The Agency Review and State
Response )

. The Act authorizes EPA to object to

any permit that would not be in -
compliance with the applicable
requirements of the Act. If EPA objects
within 45 days after receiving either the
proposed State permit or the notice that
the permitting authority has refused to
adopt an affected State's
recommendations for the permit, the
permitting authority must respond to
EPA in writing. The EPA must provide
the permitting authority and permit
applicant a statement of reasons for the
objection [505(b)(1)].

The permitting authority may not
igsue a valid title V permit if EPA has
objected unless the permitting authority
revises the permit to meet EPA's
objections. Thé permitting authority has
80 days after EPA's objection to revise
the permit. If the permitting authority
fails to do so, EPA must issue or deny
the permit [505(c)].

3. Judicial Review and Public Petition

An approvable program must provide
for judicial review in State court of the
permit action. Such review must be
available to the applicant, anyone who
participated in the public participation
process, and any other person who
could obtain judicial review of the
action under State law [505(b)(8)].

Within 60 days after the expiration of
the 45-day EPA review periad, any
person may petition the Administrator
to veto a permit if EPA fails to object.
The objections in the petition must have
been raised during the public :
participation period on the permit
provided by the State issuance process,
unless the petitioner shows that it was
impracticable to raise the abjections at
that time. The petition does not
postpone the effectiveness of a permit
that has been issued.

The Administrator must grant or deny
2 petition within 80 days after it is filed.
If the permit has not been issued, EPA
must issue an objection if the petitioner
demonstrates to the satisfaction of the
Administrator that the permit is not in
compliance with the Act. If the E
permitting authority has already isaued
the permit and the petition is granted,
EPA will modify, terminate, or revoke
the permit, and the permitting autharity
may issue a revised permit only if it
meets EPA's objection [505(b)(3)]. If the
Administrator denies the petition, the
denial is subject to review in the Federal
Court of Appeals under section 307
[505(b)(2)]. : )

Where EPA obijects to a permit and
the State fails to meet EPA’s objection,
EPA must then issue or deny the permit.
The Federal Court of Appeais may ,
review EPA's final action in-issuing or
denying the permit under section 307.
Title V provides that EPA’s objection to
a permit is not subject to judicial review
until EPA takes final action on the
permit [505(c)]. :

4. Reopenings

Any approvable program, at a
minimum, must require that the
permitting authority will revise all major
source permits with a remaining life of 3
or more years to incorporate applicable
requirements under the Act that are
promulgated after issuance of the
permit. Such revisions must be made
using the revision procedures that meet
the requirements for permit revision and
must be made within 18 months after the
promulgation of the new requirement.
No revision is required if the effective
date of the requirement is after the
expiration of the permit term [502(b)(9)].
Approvable programs also must require
that the permitting authority may
terminate, modify, or revoke permits for
cause [502(b)(5)(D)]. “Cause,"” as defined
in the rule, may exist when the permit
containg a material mistake made in
applying the emission standards or
limitations, or in other permit
requirements.

Phase 1T acid rain permits will need to
be reopened to incorporate NO,
provisions. Excess emission offset plans -
and all allowance allocations and .
transfers, however, must be deemed
incorporated into each unit's permit,
upon recordation or approval by the
Administrator, without further permit
revision and review,

If EPA finds that cause exists to.
reopen a permit, EPA must notify the
permitting authority and the source. The
permitting authority has 90 days after
receipt of the notification to forward to
EPA a proposed determination of
termination, modification, or revocation

and reissuance of the permit. The EPA
may extend the 90-day period for an
additional 90 days if a new application
or additional information is necessary.
The EPA then may review the proposed
determination under the review

" procedures of permit issuance. If the

permitting authority fails to submit a
determination or if EPA chjects to the
determination, EPA may terminate,
modify or revoke and reissue the permit.
The EPA must provide notice and “fair
and reasonable procedures” when it .
terminates, modifies, or revokes and
reissues a permit [S05(e)].

S. Permit Revisions

Taking the above into account, the
EPA today outlines the mechanisms for
permit modification and administrative
amendments that are needed to revise
the part 70 permit to actommadate _

~ changes which would otherwise violate

terms and conditions of the permit.
While States are required to provide for
expeditious permit revisions, they have
considerable flexibility in doing so. The
State shall provide adequate,

+ streamlined, and reasonable procedures

for expeditiously Processing permit
madifications. States may meet their
obligation by adopting the approach
outlined by EPA in today’s final rules or
one which is substantially equivalent. _
Administrative amendments are thoge
defined in § 70.7(a) which can be
accomplished by the permitting
authority without public or EPA review.
These permit revisions include
correction of typographical errors or
changes in address or source ownership.

.Another type of administrative

amendment inolves the incorporation of
requirements established under State
preconstruction review that meets
procedural requirements that are
applicable and substantially equivalent
to those contained in §§ 70.7 (discussed
below) and 70.8 and the compliance
requirements mrdt;ined in § 70.8 (e.g.,
monitoring, recordkeeping, reporting,
and compliance certification).

The EPA’s description of the most
streamlined process it would approve
for all other types of permit revisions is
set forth in § 70.7(e). It employs two
types of permit modification procedures:

(2) Minor permit modifications, and

(b) Significant permit modifications.
These are for changes that go beyond
the activities allowed in the original
permit or that increase the total
emissions allowed under the permit.

The model provision contained in
§ 70.7(e) defines the types of permit
modifications that a State could decide
to process through minor permit
modification procedures. They include
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modifications that reflect increases in
permitted emissions that do not amount
to modifications under any requirement
of title I-an that do not meet certain
other requirements. Minor permit
modification procedures required that a
source provide advance notice of the
proposed change, but allow a change to
take effect prior to the-conclusion of the
revision procedures. . Co

Under EPA’s model procedures for
minor permit modifications, changes °
may be made by the source after it files
a complete application with the
permitting authority. The proposed
modification will be available for review
by EPA, affected States, and the
permitting authority. The State may
approve the proposed modification at
any time. The EPA has 45 days from the
date the Agency receives notice from
the State to review the proposed
modification, and the permitting
authority cannot finally issue the permit
until after EPA's review period has
ended, or until EPA has notified the
permitting authority that EPA will not
object to the issuance of the permit
modification, although the permitting
authority may disapprove the
modification prior to that time. The
modification procedures must generally
be completed and final action taken by
the permitting authority no later than 90
days following the filing of a complete
application.

The regulation also provides an -
opportunity for the permitting. authority
to modify the minor permit modification
procedures to process in groups
applications for changes at the lJowest
levels of emissions increases (as defined
in the regulation). The regulation

provides that a source may request in its

application that changes, below a set
threshold, be aggregated during a 90-day
period. or until they reach the applicable
threshold level, whichever comes first.
These changes would then undergo the
minor permit modification process,
including review by the permitting
authority, affected States, and EPA.
Under the minor permit modification
option outlined by EPA, a source that
makes a change before a permit revision
bas issued, does 30 at its own risk. It is
not protected from underlying
applicable requirements by any shield. It
is afforded only a temporary exemption
from the formal requirement that it
operate in accordance with the permit
terms that it seeks to change in its
modification application. Shouid the
permitting authority or EPA ultimately
reject the sources proposed permit
modification, the source would be
subject to enforcement proceedings for
any violation of these requirements. The

permit shield @der $ 70.6(f) does not

"apply to minor permit modifications

issued by the permitting authority.

The other type of permit modification
procedures described are for significant
modifications. After receipt of an
application for a significant permit
modification, a permitting authority
would review only the specific changes
proposed in the application and their-
impact on the continued compliance of
the part 70 source with all applicable
requirements of the Act.

Sources subject to requirements of the
acid rain program must hold allowances
to cover their emissions of SO,. These
sources will have conditions in their
permits prohibiting emissions exceeding
the number of allowances held. Sources
holding emissions allowances under the
acid rain program may buy, sell, or trade
those allowances. Allowance
transactions registesed by the
Administrator will be incorporated into
the source’s permit as a matter of law,
without following either the permit
modification or amendment procedures
described above.

6. Permit Renewal

Each permit is to have a fixed term
not to exceed 5 years (except that .
permits for municipal waste combustors
may have terms up to 12 years). :
Renewal permits are subject to the same
requirements as those applying to initial
permits, including the requirement for a
timely and complete application and for
a compliance plan and processing by the
permitting authority within 18 months of
a complete application.

The source will be able to operate
after expiration of the permit only if it
has submitted a timely and complete
application for a new permit, as
mentioned in the previous discussion on
complete applications. To maintain the
protection afforded by having a
complete application, the source
applicant still must respond in a timely
fashion upon written request by the
permitting authority to provide
additional information needed to ~ -
develop and issue the permit. Should a
permit expire before a source submits a
timely and complete application, the
source's right to operate is terminated
unless and until a part 70 permit is
issued by the permitting authority
[503(d)]. The application must be
deemed to be complete 60 days from the

" date of its submission to the permitting

authority, unless the permitting
authority has already determined that
the application is not complete. In
addition, consistent with the established
precedent in the National Pollutant
Discharge Elimination System (NPDES)
program under the CWA, where the

fixed term of a permit has expired. the
permitting authority must provide either
that the permit remains effective or that
the conditions of the permit remain
enforceable until the permit is reissued,
except as provided in regulations
promuigated pursuant to title IV for the
acid rain portions of‘a permit. ’
F. Fee Determination and Certification

A key requirement of State operating
permit programs is that States establish
an adequate permit fee program.
Regulations concerning fee programs
and appropriate criteria for determining
the adegquacy of such programs are set
forth in § 70.9.

An approvable permit must require
part 70 sources to pay an annual fee (or
the equivalent over some other period)
sufficient to cover all “reasonable
(direct and indirect) costs” required to
develop and administer the permit
program [502(b)(3)(A)]. All fees required
to be collected under title V must be
used solely to support the permit
program [502(b)(C)(iii)]. The EPA has
ruled that these fees must cover a range
of costs, Including: -

1. Preparing generally applicable
regulations or guidance regarding
implementation of the program or its
enforcement.

2. Reviewing and acting upon any title
V application.

3. General administrative costs of
running the permit program, including
information management activities to
support and track permit applications,
compliance certifications, and related
data entry. - :

4. Implementing and enforcing the -
terms of the permit, excluding any court
costs or other costs assaciated with an
enforcement action and including
adequate resources to determine which
sources are subject to the program.

5. Emissions and ambient monitoring.

8. Modeling analyses and
demonstrations. :

7. Preparing inventories and tracking
emissions. . e

8. Development and administration of
the State small business stationary
source technical and environmental
compliance assistance program as it
applies to the title V permitting
obligations of part 70 sources
[502{b)(3)7(A) (i}{vi)]-

The program will be presumed
adequate if it would collect in fees an
amount equal to or greater than the
presumptive minimum program cost.
which is $25 per ton per year (tpy) (1589
baseline) for the actual emissions of
each regulated pollutant (for
presumptive fee calculation). Regulated

. pollutants (for presumptive fee
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calculation) mean all regulated air
pollutants, with the exception of carbon
monoxide, pollutants subject only to
section 112(r), and pollutanis which are
solely regulated as chlorofluorocarbons
(CFC) under section 602 [502(b)(3)(B) (i)
and (ii)]. In addition, the State is not
required to count emissions of any
pollutant from any one source in excess
of 4,000 tpy [502(b)(3)(B)(iii)] or
emissions that are already accounted for
within the emissions of another
regulated pollutant (although the State is
not precluded from doing s0). The State
need not collect the presumptive
minimum program coat f it
demonstrates that a lesser amount will
adequately support the direct and

costs of the p
[502(b)(3)(B)(iv)). Conversely, States
must make a sufficient showing of fee
adequacy if commenters present
evidence to the Administrator during the
program approval proceds which rebuts
the presumption that $25/tpy is
adequate to support the program. The
permitting authority must provide for a
periodic accounting of how the required
fees were used solely to support the
program and how they meet the
presumptive minimum described above.

The EPA interprets title V to offer
permitting authorities flexibility in
setting variable fee amounts for
different pollutants or different source
categories, as long as the sum of all fees
collected is sufficient to meet the
reasonable direct and indirect costs
required to develop and administer the
provisions of title V of the Act, including
section 507 as it applies to part 70
sources. The $25/tpy used to calculate
the presumptive minimum program cost
is to be increased each year according
to the Consumer Price Index (CPI) at the
time the index is published as defined
by section 502(b)(3)(B)(v). Nothing in
this section is intended to provide States
any additional authority (beyond what
is otherwise authorized under State law)
to-levy fees beyond the amount
necessary to offset the program costs of
title V. )

Section 408(c)(4) of the Act provides
that during the years 1995 through 1999,
no fee shall be required to be paid under
section 502(b)(3) or under section
110(a)(2)(L) with respect to emissions
from any unit which is an affected unit
under section 404. The Agency interprets
this provision to mean that EPA may not
approve part 70 programs that offset
required permit program costs using
emissions-based fees collected from
affected units, under section 404, from
1895 to the year 2000,

If EPA determines that a State's fee
program is not approvable, or that a

State is not adequately administering or
enforcing an approved fee program, EPA
may collect reasonable fees from
permittees. Such fees shall be designed
solely to cover EPA's costs of -
administering the Federal permit
program [502(b)(3)(C)(i)]. Sources failing
to pay a fee assessed by EPA must pay
a penalty of 50 percent of the fee
amount, plus interest [502(b)(3)(C)(ii)].
The EPA must deposit federally-
collected fees, penalties, and interest in
a special Treasury fund, subject to
appropriation, to carry out EPA's
permitting activities. '

G. Federal Oversight and Sanctions

Federal activities for oversight of
State g permit programs include
situations where a State fails to submit
an approvable permit program, or EPA
determines that a permitting authority is
inadequately administering and
enforcing a permit program or en
approved permit fee program.

1. State Failure To Submit a Program

The EPA must apply sanctions to a
State where the Governor has not
submitted a program within 18 months
after the deadline for submittal, or
‘where 18 months have passed since EPA.
disapproved the program in whole or in
part [502(d)(2)(B)]. The sanctions are the
same as those in title I: A highway
funding cutoff, and a two-to-one offset
ratio for new or modified sources
[179(b)] applicable to certain  * -
nonattainment areas. A sanction may be
applied any time during the 18-month
period following the date required for
program submittal or program revision
[502(d)(2)(A)]. The EPA must apply one
of these sanctions after the above-
referenced periods elapse, If the State
has no approved program 2 years after
the date required for submission of the
program, EPA must promulgate,

administer, and enforce a Federal permit

program for the State [502(d)(3)].

If the EPA determines that a State's
program.is not approvable or that a
permitting authority is not adequately
administering an approved program, the
EPA will promulgate a Federal permit
program which the Agency will
administer and enforce where the State
fails to submit, correct, or implement its
program. The Agency has the authority
to collect reasonable fees from the
permittees to caover the costs of
administering the program. Any source
that fails to pay fees shall be subject to

additional penalties. Fees, penalties, and

Interest collected by the EPA will be
deposited in a special U.S. Treasury
fund for permitting activities and held
for future appropriation.

2 State Failure to Implement a Program

Whenever EPA determines that a
permitting authority is not adequately
administering and enforcing a program.
EPA must notify the State [502(i)(1)]. If
EPA determines that the failure to
administer and enforce the program
persists 18 months after EPA’s notice to
the State, EPA must apply the same
sanctions in the same manner as
required for a failure to submit an
approvable program (502(i)(2)]. The EPA
has the option of imposing any one of
the sanctions before the 18-month period
has passed [502(i)(1)]. If the State has
not cured the failure to administer and
enforce the within 18 months
after EPA’s notice, EPA must
promulgate, administer, and enforce a
Federal permit program within 2 years
after the notice to the State [502(i)(4)].

H. Required Enforcement Authority

Section 70.11 sets forth the
enforcement authority required for an
approvable part 70 It requires
permitting authorities to have authority
to seek and impose civil penalties and
mi:m;_lmj fines as well as injunctive
m e -

L Permit/SIP Relationship

The SIP remains the basis for
demonstrating and ensuring attainment
and maintenance of the national
ambient air quality standards (NAAQS).
The permit program collects and
implements the requirements contained
in the SIP as applicable to the particular
permittee. Since permits must
incorporate emission limitations and
other requirements of the SIP, all SIP
provisions applicable to a particular
source will be defined and collected into
a single document. The applicable
requirements in the permit would
include any recent SIP changes, whether
as a result of a State or local SIP
revision or of a FIP action by EPA. The
EPA intends to assist in the
implementation of the permit program
through the use of model permits for
numerous source categories, including
model general permits as discussed
below in section L.V.F. addressing
general permits.

As previously discussed, title V
affords significant operational
flexibility. The relationship between
title V permits and SIP's is a key factor
in determining the extent to which
operational flexibility is available to
sources, since each permit, in part, must
assure compliance with the applicable
implementation plan. The EPA
recognizes that it will take time to
complete the transition from a .
regulatory system where SIP's are the
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primary tool for implementing and
enforcing the Act. to one where
operating permits ultimately assume
. primary responsibility for
implementation and enforcement.

The EPA is considering what means
will aid in ensuring a smooth transition
to increasingly general, and thus more
flexible, SIP's, which may allow permits
rather than the SIP's to specify the -
details of how SIP limits and objectives
apply to subject sources. In particular,
EPA will be seeking to develap
information in the following areas:

1. The most efficient ways of
implementing requirements of SIP's
through permits, such as maving detail
from SIP's to permits;

2. Flexible ways for sources to
demonstrate compliance with
reasonably available control technology
(RACT) limits, such as through the use
of protocols for defining equivalency or
through the development of equivalency
determinations in the permitting process
(as discussed below); and

3. Expanded use of emissions trading
and marketable permits to achieve SIP
objectives as-well as providing a stable
accounting mechanism for tracking and
enforcing emissions reductions at a
source,

The EPA encourages the development
of more flexible SIP's. For example, in
the final rule, § 70.8(a)(8) provides that
no permit revision is required for
emission trades in economic incentive or
marketable permit programs, providing
that the permit contains a program or
process for implementing the trade.
Thus, a SIP containing a generic trading
rule and a replicable procedure for
implementing the rule through a permit
may allow trading to occur without a
permit revision, provided the permit
contains the replicable procedure. This
is similar to the way in which permits
allow sources to shift among alternate
scenarios that were initially provided
for in the permit. If States choose to
implement trading in this manner, the
provisions of the permit allowing the
trades must incorporate all of the
procedural protections contained in the
underlying SIP. .

As discussed in the sectian on
operational flexibility; States may also
elect to develop SIP's that set forth
trading and compliance provisions that
sources could use to comply with SIP
limits after 7-days notice. The SIP would
have to include compliance
requirements and procedures for the
trade which are sufficiently specific to
demonstrate compliance. Such
provisions can prove useful to sources in
cases where permits do not already
provide for emission trades.

J. New Source Review/Title V

Relationship

Decisions made under the NSR and/or

PSD pragrams [e.g. best available
control technology (BACT)] define
certain applicable SIP requirements for
the title V source. The permitting
authority is required to have reasonable
procedures and resources to assign
priority to action on permits for new
construction or modification [503(c)].
Under today's final rule State and
local permitting authorities have the

" option. but not a mandate, to integrate

requirements determined during
preconstruction review with those
required under title V. Such integration
would be consistent with the previously
stated implementation goals of
combining programs and building on
existing State programs which typically
have already accomplished such
integration at the State level. As

. discussed above, if NSR is integrated

with the procedural and compliance-
related requirements contained in

§§ 70.8, 70.7, and 70.8 (including
opportunity for EPA and affected State
review), an existing title V. permit can be
administratively revised to reflect the
results of the integrated NSR process.

" K. Small Businesses

The EPA has given serious
consideration in this rulemaking to
minimizing any undue impacts on small
businesses. Accordingly, except for acid
rain sources and municipal waste
incinerators, EPA has allowed States to
tempararily defer the title V permitting
obligation of all nonmajor sources which
would have been otherwise subject to
title V provisions. This deferral will
continue for such categories of nonmajor
sources until the Agency has completed
a rulemaking to consider whethera -
permanent exemption, continued -
deferral, or applicability of the permit
program would be apprapriate. In
addition, States can exempt from review
on a permanent basis those nonmajor
sources and source categories which are
subject to title V solely because they are

- subject to NSPS for new residential

wood heaters and the NESHAP for
asbestos demolition-and renovation
activities.

For those small businesses still
required (or opting) to obtain a permit,
and for other appropriate source
categories, EPA is promoting the use of
general permits where possible. A
general permit is a single permitting

document which can cover a category or -

class of many similar sources. Public
participation and EPA and affected
State review must be provided by the
permitting authority before iasuing a

general permit [504(d)]. but nat when the
Individual sources subsequently submit
requests for coverage and are evaluated
for a permit reflecting the terms of the
general permit. The permit issuance
process for eligible sources can thus be
greatly simplified, which substantially
reduces the administrative burden on
bath sources and the permitting
authority.

Section 507 requires States to
establish a small business stationary
source technical and environmental
compliance assistance program. The
program must be adopted as part of the
SIP consistent with sections 110 and 112.
The States must submit the proposed
program within 2 years after enactment
of title V [507(a}]. The State must also
establish a Compliance Advisory Panel

' to monitor implementation of the

prograrm [507(e)].

The State or EPA may reduce any fee
required under the Act far small
business stationary sources [507(f)).
‘When developing regulations or contral
technique guidelines (CTG) which
require CEMS, EPA must consider the
appropriateness of requiring CEMS at
such sources. This provision does not
apply to CEMS under the acid rain
provisions of title IV [507(g)]. The EPA
must also consider the size, type, and
technical capabilities of such-sources
and economic feasibility of the
regulations when developing a CTG
[507(h)].

L. Relationship With Section 112 (Air
Toxics) B :

The operating permit program wil
implement standards issued under
section 112 as it existed prior to the Act
amendments of 1990, as weil as future
standards to be promulgated under
section 112 as it was revised by the Act
amendments of 1990 which describe
requirements for thé use of maximum
achievable controltechnology (MACT),
generally available control technology
(GACT), and any technology used to
reduce unreasonable residual risk. As
noted earlier, a major source under

" section 112 is defined as any stationary

source (or group of stationary sources),
located in a contiguous area and under
common control, which has the potential
to emit 10 tpy or more of any hazardous -
air pollutant, 25 tpy or more of any
combination of these pollutants, or a
lesser quantity of a given pollutant if the
Administrator so specifies.

The State permit program submittal is
required to contain a legal opinion
affirming the adequacy of existing legal
authority to implement and enforce
section 112 provisions. Each title V
permit must in part assure compliance



