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Baseline actual emissions for calculating
increases and decreases under this
paragraph (b)(3)(i)(b) shall be
determined as provided in paragraph
(b)(48) of this section, except that
paragraphs (b)(48)(i)(c) and (b)(48)(ii)(d)
of this section shall not apply.

* * * * *

(iii) An increase or decrease in actual
emissions is creditable only if:

(a) The Administrator or other
reviewing authority has not relied on it
in issuing a permit for the source under
this section, which permit is in effect
when the increase in actual emissions
from the particular change occurs; and

(b) The increase or decrease in
emissions did not occur at a Clean Unit
except as provided in paragraphs (x)(8)
and (y)(10) of this section.

(iv) An increase or decrease in actual
emissions of sulfur dioxide, particulate
matter, or nitrogen oxides that occurs
before the applicable minor source
baseline date is creditable only if it is
required to be considered in calculating
the amount of maximum allowable

increases remaining available.
* * * *® *

[Vi) * X *

(b) It is enforceable as a practical
matter at and after the time that actual
construction on the particular change
begins.

(c) It has approximately the same
qualitative significance for public health
and welfare as that attributed to the
increase from the particular change; and

(d) The decrease in actual emissions
did not result from the installation of
add-on control technology or
application of pollution prevention
practices that were relied on in
designating an emissions unit as a Clean
Unit under paragraph (y) of this section
or under regulations approved pursuant
to §51.165(d) or to § 51.166(u) of this
chapter. That is, once an emissions unit
has been designated as a Clean Unit, the
owner or operator cannot later use the
emissions reduction from the air
pollution control measures that the
designation is based on in calculating
the net emissions increase for another
emissions unit (i.e., must not use that
reduction in a “‘netting analysis” for
another emissions unit). However, any
new emission reductions that were not
relied upon in a PCP excluded pursuant
to paragraph (z) of this section or for a
Clean Unit designation are creditable to
the extent they meet the requirements in
paragraph (z)(6)(iv) of this section for
the PCP and paragraphs (x)(8) or (y)(10)
of this section for a Clean Unit.

* * * * *

(ix) Paragraph (b){21)(ii) of this
section shall not apply for determining
creditable increases and decreases.

(7) Emissions unit means any part of
a stationary source that emits or would
have the potential to emit any regulated
NSR pollutant and includes an electric
utility steam generating unit as defined
in paragraph (b)(31) of this section. For
purposes of this section, there are two
types of emissions units as described in
paragraphs (b)(7)(i) and (ii) of this
section.

(i) A new emissions unit is any
emissions unit that is (or will be) newly
constructed and that has existed for less
than 2 years from the date such
emissions unit first operated.

(ii) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph (b)(7)(i) of
this section.

(8) Construction means any physical
change or change in the method of
operation (including fabrication,
erection, installation, demolition, or
modification of an emissions unit) that
would result in a change in emissions.

* * * * *

(13)(i) Baseline concentration means
that ambient concentration level that
exists in the baseline area at the time of
the applicable minor source baseline
date. A baseline concentration is
determined for each pollutant for which
a minor source baseline date is
established and shall include:

(a) The actual emissions, as defined in
paragraph (b)(21) of this section,
representative of sources in existence on
the applicable minor source baseline
date, except as provided in paragraph
(b}(13)(ii) of this section; and

(b) The allowable emissions of major
stationary sources that commenced
construction before the major source
baseline date, but were not in operation
by the applicable minor source baseline
date.

(ii) The following will not be included
in the baseline concentration and will
affect the applicable maximum
allowable increase(s):

(a) Actual emissions, as defined in
paragraph (b)(21) of this section, from
any major stationary source on which
construction commenced after the major
source baseline date; and

(b) Actual emissions increases and
decreases, as defined in paragraph
(b)(21) of this section, at any stationary
source occurring after the minor source
baseline date.

* * * * *

(21)(i) Actual emissions means the
actual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with

paragraphs (b)(21)(ii) through (iv) of this
section, except that this definition shall
not apply for calculating whether a
significant emissions increase has
occurred, or for establishing a PAL
under paragraph (aa) of this section.
Instead, paragraphs (b)(41) and (b)(48) of
this section shall apply for those
purposes.

(ii) In general, actual emissions as of
a particular date shall equal the average
rate, in tons per year, at which the unit
actually emitted the pollutant during a
consecutive 24-month period which
precedes the particular date and which
is representative of normal source
operation. The Administrator shall
allow the use of a different time period
upon a determination that it is more
representative of normal source
operation. Actual emissions shall be
calculated using the unit’s actual
operating hours, production rates, and
types of materials processed, stored, or
combusted during the selected time
period.

(iii) The Administrator may presume
that source-specific allowable emissions
for the unit are equivalent to the actual
emissions of the unit.

(iv) For any emissions unit that has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit on
that date.

* * * * *

(32) Pollution control project (PCP)
means any activity, set of work practices
or project (including pollution
prevention as defined under paragraph
(b)(39) of this section) undertaken at an
existing emissions unit that reduces
emissions of air pollutants from such
unit. Such qualifying activities or
projects can include the replacement or
upgrade of an existing emissions control
technology with a more effective unit.
Other changes that may occur at the
source are not considered part of the
PCP if they are not necessary to reduce
emissions through the PCP. Projects
listed in paragraphs (b)(32)(i) through
(vi) of this section are presumed to be
environmentally beneficial pursuant to
paragraph (z)(2)(i) of this section.
Projects not listed in these paragraphs
may qualify for a case-specific PCP
exclusion pursuant to the requirements
of paragraphs (z)(2) and (z)(5) of this
section.

(i) Conventional or advanced flue gas
desulfurization or sorbent injection for
control of SO,.

(ii) Electrostatic precipitators,
baghouses, high efficiency multiclones,
or scrubbers for control of particulate
matter or other pollutants.

(iii) Flue gas recirculation, low-NOx
burners or combustors, selective non-
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catalytic reduction, selective catalytic
reduction, low emission combustion (for
IC engines), and oxidation/absorption
catalyst for control of NOx.

(iv) Regenerative thermal oxidizers,
catalytic oxidizers, condensers, thermal
incinerators, hydrocarbon combustion
flares, biofiltration, absorbers and
adsorbers, and floating roofs for storage
vessels for control of volatile organic
compounds or hazardous air pollutants.
For the purpose of this section,
“hydrocarbon combustion flare” means
either a flare used to comply with an
applicable NSPS or MACT standard
(including uses of flares during startup,
shutdown, or malfunction permitted
under such a standard), or a flare that
serves to control emissions of waste
streams comprised predominately of
hydrocarbons and containing no more
than 230 mg/dscm hydrogen sulfide.

(v) Activities or projects undertaken
to accommodate switching (or partially
switching) to an inherently less
polluting fuel, to be limited to the
following fuel switches:

(a) Switching from a heavier grade of
fuel oil to a lighter fuel oil, or any grade
of oil to 0.05 percent sulfur diesel (i.e.,
from a higher sulfur content #2 fuel or
from #6 fuel, to CA 0.05 percent sulfur
#2 diesel);

(b) Switching from coal, oil, or any
solid fuel to natural gas, propane, or
gasified coal;

(¢) Switching from coal to wood,
excluding construction or demolition
waste, chemical or pesticide treated
wood, and other forms of “unclean”
wood;

(d) Switching from coal to #2 fuel oil
(0.5 percent maximum sulfur content);
and

(e) Switching from high sulfur coal to
low sulfur coal (maximum 1.2 percent
sulfur content).

(vi) Activities or projects undertaken
to accommodate switching from the use
of one ozone depleting substance (ODS)
to the use of a substance with a lower
or zero ozone depletion potential (ODP,)
including changes to equipment needed
to accommodate the activity or project,
that meet the requirements of
paragraphs (b)(32)(vi)(a) and (b) of this
section.

{a) The productive capacity of the
equipment is not increased as a result of
the activity or project.

(b) The projected usage of the new
substance is lower, on an ODP-weighted
basis, than the baseline usage of the
replaced ODS. To make this
determination, follow the procedure in
paragraphs (b)(32)(vi)(b)(1) through (4)
of this section.

(1) Determine the ODP of the
substances by consulting 40 CFR part
82, subpart A, appendices A and B.

(2) Calculate the replaced ODP-
weighted amount by multiplying the
baseline actual usage (using the
annualized average of any 24
consecutive months of usage within the
past 10 years) by the ODP of the
replaced ODS.

(3) Calculate the projected ODP-
weighted amount by multiplying the
projected actual usage of the new
substance by its ODP.

(4) If the value calculated in
paragraph (b)(32)(vi)(b)(2) of this section
is more than the value calculated in
paragraph (b)(32)(vi)(b)(3) of this
section, then the projected use of the
new substance is lower, on an ODP-
weighted basis, than the baseline usage
of the replaced ODS.

(33) [Reserved]

* * * * *

(39) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw
materials, eliminates or reduces the
release of air pollutants (including
fugitive emissions) and other pollutants
to the environment prior to recycling,
treatment, or disposal; it does not mean
recycling (other than certain “in-process
recycling” practices), energy recovery,
treatment, or disposal.

(40) Significant emissions increase
means, for a regulated NSR pollutant, an
increase in emissions that is significant
(as defined in paragraph (b)(23) of this
section) for that pollutant.

(41)(i) Projected actual emissions
means the maximum annual rate, in
tons per year, at which an existing
emissions unit is projected to emit a
regulated NSR pollutant in any one of
the 5 years (12-month period) following
the date the unit resumes regular
operation after the project, or in any one
of the 10 years following that date, if the
project involves increasing the
emissions unit’s design capacity or its
potential to emit that regulated NSR
pollutant and full utilization of the unit
would result in a significant emissions
increase or a significant net emissions
increase at the major stationary source.

(ii) In determining the projected
actual emissions under paragraph
(b)(41)(i) of this section (before
beginning actual construction), the
owner or operator of the major
stationary source:

(a) Shall consider all relevant
information, including but not limited
to, historical operational data, the
company’s own representations, the
company's expected business activity

and the company’s highest projections
of business activity, the company’s
filings with the State or Federal
regulatory authorities, and compliance
plans under the approved State
Implementation Plan; and

(b) Shall include fugitive emissions to
the extent quantifiable and emissions
associated with startups, shutdowns,
and malfunctions; and

(c) Shall exclude, in calculating any
increase in emissions that results from
he particular project, that portion of the
unit’s emissions following the project
that an existing unit could have
accommodated during the consecutive
24-month period used to establish the
baseline actual emissions under
paragraph (b)(48) of this section and that
are also unrelated to the particular
project, including any increased
utilization due to product demand
growth; or

(d) In lieu of using the method set out
in paragraphs (a)(41)(ii)(a) through (c) of
this section, may elect to use the
emissions unit’s potential to emit, in
tons per year, as defined under
paragraph (b)(4) of this section.

(42) Clean Unit means any emissions
unit that has been issued a major NSR
permit that requires compliance with
BACT or LAER, is complying with such
BACT/LAER requirements, and qualifies
as a Clean Unit pursuant to paragraph
(x) of this section; or any emissions unit
that has been designated by the
Administrator as a Clean Unit, based on
the criteria in paragraphs (y)(3)(i)
through (iv) of this section; or any
emissions unit that has been issued a
major NSR permit that requires
compliance with BACT or LAER, is
complying with such BACT/LAER
requirements, and qualifies as a Clean
Unit pursuant to regulations approved
into the State Implementation Plan in
accordance with §51.165(c) or
§51.166(u) of this chapter; or any
emissions unit that has been designated
by the reviewing authority as a Clean
Unit in accordance with regulations
approved into the plan to carry out
§51.165(d) or § 51.166(u) of this
chapter.

(43) Prevention of Significant
Deterioration (PSD) program means the
EPA-implemented major source
preconstruction permit programs under
this section or a major source
preconstruction permit program that has
been approved by the Administrator and
incorporated into the State
Implementation Plan pursuant to
§51.166 of this chapter to implement
the requirements of that section. Any
permit issued under such a program is
a major NSR permit,
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(44) Continuous emissions monitoring
system (CEMS) means all of the
equipment that may be required to meet
the data acquisition and availability
requirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a
continuous basis.

(45) Predictive emissions monitoring
system (PEMS) means all of the
equipment necessary to monitor process
and control device operational
parameters (for example, control device
secondary voltages and electric
currents) and other information (for
example, gas flow rate, O; or CO,
concentrations), and calculate and
record the mass emissions rate (for
example, Ib/hr) on a continuous basis.

(46) Continuous parameter
monitoring system (CPMS) means all of
the equipment necessary to meet the
data acquisition and availability
requirements of this section, to monitor
process and control device operational
parameters (for example, control device
secondary voltages and electric
currents) and other information (for
example, gas flow rate, O, or CO,
concentrations), and to record average
operational parameter value(s) on a
continuous basis.

(47) Continuous emissions rate
monitoring system (CERMS) means the
total equipment required for the
determination and recording of the
pollutant mass emissions rate (in terms
of mass per unit of time}.

(48) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as
determined in accordance with
paragraphs (b)(48)(i) through (iv) of this
section.

(i) For any existing electric utility
steam generating unit, baseline actual
emissions means the average rate, in
tons per year, at which the unit actually
emitted the pollutant during any
consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding
when the owner or operator begins
actual construction of the project. The
Administrator shall allow the use of a
different time period upon a
determination that it is more
representative of normal source
operation.

(a) The average rate shall include
fugitive emissions to the extent
quantifiable, and emissions associated
with startups, shutdowns, and
malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-
compliant emissions that occurred
while the source was operating above
any emission limitation that was legally

enforceable during the consecutive 24-
month period.

(c) For a regulated NSR pollutant,
when a project involves multiple
emissions units, only one consecutive
24-month period must be used to
determine the baseline actual emissions
for the emissions units being changed.
A different consecutive 24-month
period can be used For each regulated
NSR pollutant.

(d)} The average rate shall not be based
on any consecutive 24-month period for
which there is inadequate information
for determining annual emissions, in
tons per year, and for adjusting this
amount if required by paragraph
(b)(48)(i)}(b) of this section.

(ii) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual
emissions means the average rate, in
tons per year, at which the emissions
unit actually emitted the pollutant
during any consecutive 24-month
period selected by the owner or operator
within the 10-year period immediately
preceding either the date the owner or
operator begins actual construction of
the project, or the date a complete
permit application is received by the
Administrator for a permit required
under this section or by the reviewing
authority for a permit required by a
plan, whichever is earlier, except that
the 10-year period shall not include any
period earlier than November 15, 1990.

(@) The average rate shall include
fugitive emissions to the extent
quantifiable, and emissions associated
with startups, shutdowns, and
malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-
compliant emissions that occurred
while the source was operating above an
emission limitation that was legally
enforceable during the consecutive 24-
month period.

(¢) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major
stationary source must currently
comply, had such major stationary
source been required to comply with
such limitations during the consecutive
24-month period. However, if an
emission limitation is part of a
maximum achievable control
technology standard that the
Administrator proposed or promulgated
under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit for
such emissions reductions in an
attainment demonstration or
maintenance plan consistent with the

requirements of § 51.165(a)(3)(i1)(G) of
this chapter.

(d) For a regulated NSR pollutant,
when a project involves multiple
emissions units, only one consecutive
24-month period must be used to
determine the baseline actual emissions
for all the emissions units being
changed. A different consecutive 24-
month period can be used For each
regulated NSR pollutant.

%e) The average rate shall not be based
on any consecutive 24-month period for
which there is inadequate information
for determining annual emissions, in
tons per year, and for adjusting this
amount if required by paragraphs
(b)(48)(ii)(b) and (c¢) of this section.

(iii) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
that will result from the initial
construction and operation of such unit
shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
potential to emit.

(iv) For a PAL for a stationary source,
the baseline actual emissions shall be
calculated for existing electric utility
steam generating units in accordance
with the procedures contained in
paragraph (b}(48)(i) of this section, for
other existing emissions units in
accordance with the procedures
contained in paragraph (b)(48)(ii) of this
section, and for a new emissions unit in
accordance with the procedures
contained in paragraph (b)(48)(iii) of
this section.

(49) [Reserved]

(50) Regulated NSR pollutant, for
purposes of this section, means the
following:

(1} Any pollutant for which a national
ambient air quality standard has been
promulgated and any constituents or
precursors for such pollutants identified
by the Administrator (e.g., volatile
organic compounds are precursors for
ozone);

(ii) Any pollutant that is subject to
any standard promulgated under section
111 of the Act;

(iii) Any Class I or II substance subject
to a standard promulgated under or
established by title VI of the Act; or

(iv) Any pollutant that otherwise is
subject to regulation under the Act;
except that any or all hazardous air
pollutants either listed in section 112 of
the Act or added to the list pursuant to
section 112(b)(2) of the Act, which have
not been delisted pursuant to section
112(b)(3) of the Act, are not regulated
NSR pollutants unless the listed
hazardous air pollutant is also regulated
as a constituent or precursor of a general
pollutant listed under section 108 of the
Act.
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(51) Reviewing authority means the
State air pollution control agency, local
agency, other State agency, Indian tribe,
or other agency authorized by the
Administrator to carry out a permit
program under §51.165 and §51.166 of
this chapter, or the Administrator in the
case of EPA-implemented permit
programs under this section.

(52) Project means a physical change
in, or change in the method of operation
of, an existing major stationary source.

(63) Lowest achievable emission rate
(LAER) is as defined in
§51.165(a)(1)(xiii) of this chapter.

(54) Reasonably available control
technology (RACT) is as defined in
§51.100(0) of this chapter.

* * * * *

(i) Exemptions. * * *

* * * * *
* Xk %

(r)

(5) [Reserved)

(6) The provisions of this paragraph
(r)(6) apply to projects at an existing
emissions unit at a major stationary
source (other than projects at a Clean
Unit or at a source with a PAL) in
circumstances where there is a
reasonable possibility that a project that
is not a part of a major modification may
result in a significant emissions increase
and the owner or operator elects to use
the method specified in paragraphs
(b)(41)(ii)(a) through (c) of this section
for calculating projected actual
emissions.

(i) Before beginning actual
construction of the project, the owner or
operator shall document and maintain a
record of the following information:

(a)} A description of the project;

(b) Identification of the emissions
unit(s) whose emissions of a regulated
NSR pollutant could be affected by the
project; and

(c) A description of the applicability
test used to determine that the project
is not a major modification for any
regulated NSR pollutant, including the
baseline actual emissions, the projected
actual emissions, the amount of
emissions excluded under paragraph
{b)(41)(ii)(c) of this section and an
explanation for why such amount was
excluded, and any netting calculations,
if applicable.

(i1} If the emissions unit is an existing
electric utility steam generating unit,
before beginning actual construction,
the owner or operator shall provide a
copy of the information set out in
paragraph (r){6)(i) of this section to the
Administrator. Nothing in this
paragraph (r)(6)(ii) shall be construed to
require the owner or operator of such a
unit to obtain any determination from
the Administrator before beginning
actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
result of the project and that is emitted
by any emissions unit identified in
paragraph (r}(6)(i)(b) of this section; and
calculate and maintain a record of the
annual emissions, in tons per year on a
calendar year basis, for a period of 5
years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change if
the project increases the design capacity
of or potential to emit that regulated
NSR pollutant at such emissions unit.

(iv) If the unit is an existing electric
utility steam generating unit, the owner
or operator shall submit a report to the
Administrator within 60 days after the
end of each year during which records
must be generated under paragraph
(r)(6)(iii) of this section setting out the
unit’s annual emissions during the
calendar year that preceded submission
of the report.

(v) If the unit is an existing unit other
than an electric utility steam generating
unit, the owner or operator shall submit
a report to the Administrator if the
annual emissions, in tons per year, from
the project identified in paragraph
(r)(8)(i) of this section, exceed the
baseline actual emissions (as
documented and maintained pursuant
to paragraph (r)(6)(i)(c) of this section),
by a significant amount (as defined in
paragraph (b)(23) of this section) for that
regulated NSR pollutant, and if such
emissions differ from the
preconstruction projection as
documented and maintained pursuant
to paragraph (r)(6)(i)(c) of this section.
Such report shall be submitted to the
Administrator within 60 days after the
end of such year. The report shall
contain the following:

(@) The name, address and telephone
number of the major stationary source;

(b) The annual emissions as
calculated pursuant to paragraph
(r)(6)(iii) of this section; and

(c) Any other information that the
owner or operator wishes to include in
the report (e.g., an explanation as to
why the emissions differ from the
preconstruction projection).

(7) The owner or operator of the
source shall make the information
required to be documented and
maintained pursuant to paragraph (r)(6)
of this section available for review upon
a request for inspection by the
Administrator or the general public
pursuant to the requirements contained
in § 70.4(b)(3)(viii) of this chapter.

* * * * *

(x) Clean Unit Test for emissions units

that are subject to BACT or LAER. An

owner or operator of a major stationary
source has the option of using the Clean
Unit Test to determine whether
emissions increases at a Clean Unit are
part of a project that is a major
modification according to the provisions
in paragraphs (x)(1) through (9) of this
sectiomn.

(1) Applicability. The provisions of
this paragraph (x) apply to any
emissions unit for which a reviewing
authority has issued a major NSR permit
within the last 10 years.

(2) General provisions for Clean Units.
The provisions in paragraphs (x}(2)(i)
through (iv) of this section apply to a
Clean Unit.

(i) Any project for which the owner or
operator begins actual construction after
the effective date of the Clean Unit
designation (as determined in
accordance with paragraph (x)(4) of this
section) and before the expiration date
(as determined in accordance with
paragraph (x)(5) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.

(ii) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that were adopted in conjunction with
BACT and the project would not alter
any physical or operational
characteristics that formed the basis for
the BACT determination as specified in
paragraph (x)(6)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the
permit for the unit that were adopted in
conjunction with BACT or the project
would alter any physical or operational
characteristics that formed the basis for
the BACT determination as specified in
paragraph (x)(6)(iv) of this section, then
the emissions unit loses its designation
as a Clean Unit upon issuance of the
necessary permit revisions (unless the
unit re-qualifies as a Clean Unit
pursuant to paragraph (x)(3)(iii) of this
section). If the owner or operator begins
actual construction on the project
without first applying to revise the
emissions unit’s permit, the Clean Unit
designation ends immediately prior to
the time when actual construction
begins.

Fiv) A project that causes an emissions
unit to lose its designation as a Clean
Unit is subject to the applicability
requirements of paragraphs (a)(2)(iv)(a)
through (d) and paragraph (a)(2)(iv)(f} of
this section as if the emissions unit is
not a Clean Unit.

(3) Qualifying or re-qualifying to use
the Clean Unit Applicability Test. An
emissions unit automatically qualifies



80280

Federal Register/Vol. 67, No. 251/Tuesday, December 31, 2002/Rules and Regulations

as a Clean Unit when the unit meets the
criteria in paragraphs (x)(3)(i) and (ii) of
this section. After the original Clean
Unit expires in accordance with
paragraph (x)(5) of this section or is lost
pursuant to paragraph (x)(2)(iii) of this
section, such emissions unit may re-
qualify as a Clean Unit under either
paragraph (x)(3)(iii) of this section, or
under the Clean Unit provisions in
paragraph (y) of this section. To re-
qualify as a Clean Unit under paragraph
(x)(3)(iii) of this section, the emissions
unit must obtain a new major NSR
permit issued through the applicable
PSD program and meet all the criteria in
paragraph (x)(3)(iii) of this section. The
Clean Unit designation applies
individually for each pollutant emitted
by the emissions unit.

(i) Permitting requirement. The
emissions unit must have received a
major NSR permit within the last 10
years. The owner or operator must
maintain and be able to provide
information that would demonstrate
that this permitting requirement is met.

(i) Qualifying air pollution control
technologies. Air pollutant emissions
from the emissions unit must be
reduced through the use of air pollution
control technology (which includes
pollution prevention as defined under
paragraph (b)(39) of this section or work
practices) that meets both the following
requirements in paragraphs (x)(3)(ii)(a)
and (b) of this section.

(a) The control technology achieves
the BACT or LAER level of emissions
reductions as determined through
issuance of a major NSR permit within
the past 10 years. However, the
emissions unit is not eligible for the
Clean Unit designation if the BACT
determination resulted in no
requirement to reduce emissions below
the level of a standard, uncontrolled,
new emissions unit of the same type.

(b) The owner or operator made an
investment to install the control
technology. For the purpose of this
determination, an investment includes
expenses to research the application of
a pollution prevention technique to the
emissions unit or expenses to apply a
pollution prevention technique to an
emissions unit.

(iii) Re-qualifying for the Clean Unit
designation. The emissions unit must
obtain a new major NSR permit that
requires compliance with the current-
day BACT (or LAER), and the emissions
unit must meet the requirements in
paragraphs (x}(3)(i) and (x)(3)(ii) of this
section.

4) Effective date of the Clean Unit
designation. The effective date of an
emissions unit's Clean Unit designation
(that is, the date on which the owner or

operator may begin to use the Clean
Unit Test to determine whether a project
at the emissions unit is a major
modification) is determined according
to the applicable paragraph (x)(4)(i) or
(x)(4)(ii) of this section.

(i) Original Clean Unit designation,
and emissions units that re-qualify as
Clean Units by implementing new
control technology to meet current-day
BACT. The effective date is the date the
emissions unit’s air pollution control
technology is placed into service, or 3
years after the issuance date of the major
NSR permit, whichever is earlier, but no
sooner than March 3, 2003, that is the
date these provisions become effective.

(ii) Emissions units that re-qualify for
the Clean Unit designation using an
existing control technology. The
effective date is the date the new, major
NSR permit is issued.

(5) Clean Unit expiration. An
emissions unit’s Clean Unit designation
expires (that is, the date on which the
owner or operator may no longer use the
Clean Unit Test to determine whether a
project affecting the emissions unit is, or
is part of, a major modification)
according to the applicable paragraph
(x)(5)(i) or (i) of this section.

(i) Original Clean Unit designation,
and emissions units that re-qualify by
implementing new control technology to
meet current-day BACT. For any
emissions unit that automatically
qualifies as a Clean Unit under
paragraphs (x)(3)(i) and (ii) of this
section or re-qualifies by implementing
new control technology to meet current-
day BACT under paragraph (x)(3)(iii) of
this section, the Clean Unit designation
expires 10 years after the effective date,
or the date the equipment went into
service, whichever is earlier; or, it
expires at any time the owner or
operator fails to comply with the
provisions for maintaining the Clean
Unit designation in paragraph (x)(7) of
this section.

(ii) Emissions units that re-qualify for
the Clean Unit designation using an
existing control technology. For any
emissions unit that re-qualifies as a
Clean Unit under paragraph (x)(3)(iii) of
this section using an existing control
technology, the Clean Unit designation
expires 10 years after the effective date;
or, it expires any time the owner or
operator fails to comply with the
provisions for maintaining the Clean
Unit designation in paragraph (x)(7) of
this sectiomn.

(6) Required title V permit content for
a Clean Unit. After the effective date of
the Clean Unit designation, and in
accordance with the provisions of the
applicable title V permit program under
part 70 or part 71 of this chapter, but no

later than when the title V permit is
renewed, the title V permit for the major
stationary source must include the
following terms and conditions in
paragraphs (x)(6)(i) through (vi) of this
section related to the Clean Unit.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
which this designation applies.

(ii) The effective date of the Clean
Unit designation. If this date is not
known when the Clean Unit designation
is initially recorded in the title V permit
(e.g., because the air pollution control
technology is not yet in service), the
permit must describe the event that will
determine the effective date (e.g., the
date the control technology is placed
into service). Once the effective date is
determined, the owner or operator must
notify the Administrator of the exact
date. This specific effective date must be
added to the source’s title V permit at
the first opportunity, such as a
modification, revision, reopening, or
renewal of the title V permit for any
reason, whichever comes first, but in no
case later than the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the Clean Unit designation
is initially recorded into the title V
permit (e.g., because the air pollution
control technology is not yet in service),
then the permit must describe the event
that will determine the expiration date
(e.g., the date the control technology is
placed into service). Once the expiration
date is determined, the owner or
operator must notify the Administrator
of the exact date. The expiration date
must be added to the source’s title V
permit at the first opportunity, such as
a modification, revision, reopening, or
renewal of the title V permit for any
reason, whichever comes first, but in no
case later than the next renewal.

(iv) All emission limitations and work
practice requirements adopted in
conjunction with BACT, and any
physical or operational characteristics
which formed the basis for the BACT
determination (e.g., possibly the
emissions unit’s capacity or
throughput).

(v) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
maintaining the Clean Unit designation.
(See paragraph (x)(7) of this section.)

(v1})Terms reflecting the owner or
operator’s duties to maintain the Clean
Unit designation and the consequences
of failing to do so, as presented in
paragraph (x)(7) of this section.

(7) Maintaining the Clean Unit
designation. To maintain the Clean Unit
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designation, the owner or operator must
conform to all the restrictions listed in
paragraphs (x)(7)(i) through (iii) of this
section. This paragraph (x)(7) applies
independently to each pollutant for
which the emissions unit has the Clean
Unit designation. That is, failing to
conform to the restrictions for one
pollutant affects the Clean Unit
designation only for that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted in
conjunction with the BACT that is
recorded in the major NSR permit, and
subsequently reflected in the title V
permit. The owner or operator may not
make a physical change in or change in
the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is inconsistent
with the physical or operational
characteristics that formed the basis for
the BACT determination (e.g., possibly
the emissions unit’s capacity or
throughput).

(ii) The Clean Unit must comply with
any terms and conditions in the title V
permit related to the unit's Clean Unit
designation.

(iii) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designation.
If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(8) Netting at Clean Units. Emissions
changes that occur at a Clean Unit must
not be included in calculating a
significant net emissions increase (that
is, must not be used in a “netting
analysis”), unless such use occurs
before the effective date of the Clean
Unit designation, or after the Clean Unit
designation expires; or, unless the
emissions unit reduces emissions below
the level that qualified the unit as a
Clean Unit. However, if the Clean Unit
reduces emissions below the level that
qualified the unit as a Clean Unit, then
the owner or operator may generate a
credit for the difference between the
level that qualified the unit as a Clean
Unit and the new emissions limit if
such reductions are surplus,
quantifiable, and permanent. For
purposes of generating offsets, the
reductions must also be federally
enforceable. For purposes of
determining creditable net emissions
increases and decreases, the reductions
must also be enforceable as a practical
matter.

(9) Effect of redesignation on the
Clean Unit designation. The Clean Unit
designation of an emissions unit is not
affected by re-designation of the
attainment status of the area in which it

is located. That is, if a Clean Unit is
located in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not
affected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation.
However, if an existing Clean Unit
designation expires, it must re-qualify
under the requirements that are
currently applicable in the area.

(y) Clean Unit provisions for
emissions units that achieve an
emission limitation comparable to
BACT. An owner or operator of a major
stationary source has the option of using
the Clean Unit Test to determine
whether emissions increases at a Clean
Unit are part of a project that is a major
modification according to the provisions
in paragraphs (y}(1) through (11) of this
section.

(1) Applicability. The provisions of
this paragraph (y) apply to emissions
units which do not qualify as Clean
Units under paragraph (x) of this
section, but which are achieving a level
of emissions control comparable to
BACT, as determined by the
Administrator in accordance with this
paragraph (y).

(2) General provisions for Clean Units.
The provisions in paragraphs (y)(2)(i)
through (iv) of this section apply to a
Clean Unit (designated under this
paragraph (y)).

(i) Any project for which the owner or
operator begins actual construction after
the effective date of the Clean Unit
designation (as determined in
accordance with paragraph (y)(5) of this
section) and before the expiration date
(as determined in accordance with
paragraph (y)(6) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.

(ii) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that have been determined (pursuant to
paragraph (y)(4) of this section) to be
comparable to BACT, and the project
would not alter any physical or
operational characteristics that formed
the basis for determining that the
emissions unit’s control technology
achieves a level of emissions control
comparable to BACT as specified in
paragraph (y)(8)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the
permit for the unit that have been
determined (pursuant to paragraph
(y)(4) of this section) to be comparable
to BACT, or the project would alter any
physical or operational characteristics

that formed the basis for determining
that the emissions unit’s control
technology achieves a level of emissions
control comparable to BACT as
specified in paragraph (y)(8)(iv) of this
section, then the emissions unit loses its
designation as a Clean Unit upon
issuance of the necessary permit
revisions (unless the unit re-qualifies as
a Clean Unit pursuant to paragraph
(u)(3)(iv) of this section). If the owner or
operator begins actual construction on
the project without first applying to
revise the emissions unit’s permit, the
Clean Unit designation ends
immediately prior to the time when
actual construction begins.

(iv) A project that causes an emissions
unit to lose its designation as a Clean
Unit is subject to the applicability
requirements of paragraphs (a)(2)(iv)(a)
through (d) and paragraph (a)(2)(iv)(f) of
this section as if the emissions unit is
not a Clean Unit.

(3) Qualifying or re-qualifying to use
the Clean Unit applicability test. An
emissions unit qualifies as a Clean Unit
when the unit meets the criteria in
paragraphs (y)(3)(i) through (iii) of this
section. After the original Clean Unit
designation expires in accordance with
paragraph (y)(6) of this section or is lost
pursuant to paragraph (y)(2)(iii) of this
section, such emissions unit may re-
qualify as a Clean Unit under either
paragraph (y)(3)(iv} of this section, or
under the Clean Unit provisions in
paragraph (x) of this section. To re-
qualify as a Clean Unit under paragraph
(y)(3)(iv) of this section, the emissions
unit must obtain a new permit issued
pursuant to the requirements in
paragraphs (y)(7) and (8) of this section
and meet all the criteria in paragraph
(y)(3)(iv) of this section. The
Administrator will make a separate
Clean Unit designation for each
pollutant emitted by the emissions unit
for which the emissions unit qualifies as
a Clean Unit.

(i) Qualifying air pollution control
technologies. Air pollutant emissions
from the emissions unit must be
reduced through the use of air pollution
control technology (which includes
pollution prevention as defined under
paragraph (b)(39) of this section or work
practices) that meets both the following
requirements in paragraphs (y}(3)(i)(a)
and (b) of this section.

(a) The owner or operator has
demonstrated that the emissions unit’s
control technology is comparable to
BACT according to the requirements of
paragraph (y)(4) of this section.
However, the emissions unit is not
eligible for a Clean Unit designation if
its emissions are not reduced below the
level of a standard, uncontrolled
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emissions unit of the same type (e.g., if
the BACT determinations to which it is
compared have resulted in a
determination that no control measures
are required).

(b) The owner or operator made an
investment to install the control
technology. For the purpose of this
determination, an investment includes
expenses to research the application of
a pollution prevention technique to the
emissions unit or to retool the unit to
apply a pollution prevention technique.

F ) Impact of emissions from the unit.
The Administrator must determine that
the allowable emissions from the
emissions unit will not cause or
contribute to a violation of any national
ambient air quality standard or PSD
increment, or adversely impact an air
quality related value (such as visibility)
that has been identified for a Federal
Class I area by a Federal Land Manager
and for which information is available
to the general public.

(iii) Date of installation. An emissions
unit may qualify as a Clean Unit even
if the control technology, on which the
Clean Unit designation is based, was
installed before March 3, 2003.
However, for such emissions units, the
owner or operator must apply for the
Clean Unit designation before December
31, 2004. For technologies installed on
and after March 3, 2003, the owner or
operator must apply for the Clean Unit
designation at the time the control
technology is installed.

(iv) Re-qualifying as a Clean Unit. The
emissions unit must obtain a new
permit (pursuant to requirements in
paragraphs (y)(7) and (8) of this section)
that demonstrates that the emissions
unit’s control technology is achieving a
level of emission control comparable to
current-day BACT, and the emissions
unit must meet the requirements in
paragraphs (y)(3)(i)(a) and (y)(3)(ii) of
this section.

(4) Demonstrating control
effectiveness comparable to BACT. The
owner or operator may demonstrate that
the emissions unit’s control technology
is comparable to BACT for purposes of
paragraph (y)(3)(i) of this section
according to either paragraph (y)(4)(i) or
(ii) of this section. Paragraph (y)(4)(iii)
of this section specifies the time for
making this comparison.

(i) Comparison to previous BACT and
LAER determinations. The
Administrator maintains an on-line data
base of previous determinations of
RACT, BACT, and LAER in the RACT/
BACT/LAER Clearinghouse (RBLC). The
emissions unit's control technology is
presumed to be comparable to BACT if
it achieves an emission limitation that is
equal to or better than the average of the

emission limitations achieved by all the
sources for which a BACT or LAER
determination has been made within the
preceding 5 years and entered into the
RBLC, and for which it is technically
feasible to apply the BACT or LAER
control technology to the emissions
unit. The Administrator shall also
compare this presumption to any
additional BACT or LAER
determinations of which he or she is
aware, and shall consider any
information on achieved-in-practice
pollution control technologies provided
during the public comment period, to
determine whether any presumptive
determination that the control
technology is comparable to BACT is
correct.

(ii) The substantially-as-effective test.
The owner or operator may demonstrate
that the emissions unit’s control
technology is substantially as effective
as BACT. In addition, any other person
may present evidence related to whether
the control technology is substantially
as effective as BACT during the public
participation process required under
paragraph (y)(7) of this section. The
Administrator shall consider such
evidence on a case-by-case basis and
determine whether the emissions unit’s
air pollution control technology is
substantially as effective as BACT.

(iii) Time of comparison.

(a) Emissions units with control
technologies that are installed before
March 3, 2003. The owner or operator
of an emissions unit whose control
technology is installed before March 3,
2003 may, at its option, either
demonstrate that the emission limitation
achieved by the emissions unit’s control
technology is comparable to the BACT
requirements that applied at the time
the control technology was installed, or
demonstrate that the emission limitation
achieved by the emissions unit’s control
technology is comparable to current-day
BACT requirements. The expiration date
of the Clean Unit designation will
depend on which option the owner or
operator uses, as specified in paragraph
(y)(6) of this section.

(b) Emissions units with control
technologies that are installed on and
after March 3, 2003. The owner or
operator must demonstrate that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to current-day BACT
requirements.

5) Effective date of the Clean Unit
designation. The effective date of an
emissions unit’s Clean Unit designation
(that is, the date on which the owner or
operator may begin to use the Clean
Unit Test to determine whether a project
involving the emissions unit is a major

modification) is the date that the permit
required by paragraph (y)(7) of this
section is issued or the date that the
emissions unit’s air pollution control
technology is placed into service,
whichever is later.

(6) Clean Unit expiration. If the owner
or operator demonstrates that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to the BACT requirements
that applied at the time the control
technology was installed, then the Clean
Unit designation expires 10 years from
the date that the control technology was
installed. For all other emissions units,
the Clean Unit designation expires 10
years from the effective date of the
Clean Unit designation, as determined
according to paragraph (y)(5) of this
section. In addition, for all emissions
units, the Clean Unit designation
expires any time the owner or operator
fails to comply with the provisions for
maintaining the Clean Unit designation
in paragraph (y)(9) of this section.

(I; Procedures for designating
emissions units as Clean Units. The
Administrator shall designate an
emissions unit a Clean Unit only by
issuing a permit through a permitting
program that has been approved by the
Administrator and that conforms with
the requirements of §§51.160 through
51.164 of this chapter including
requirements for public notice of the
proposed Clean Unit designation and
opportunity for public comment. Such
permit must also meet the requirements
in aragraph )(8) of this section.

(}é) Requ1re permit content. The
permit required by paragraph (y)(7) of
this section shall include the terms and
conditions set forth in paragraphs
(y)(8)(i) through (vi) of this section.
Such terms and conditions shall be
incorporated into the major stationary
source’s title V permit in accordance
with the provisions of the applicable
title V permit program under part 70 or
part 71 of this chapter, but no later than
when the title V permit is renewed.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
which this designation applies.

(ii) The effective date of the Clean
Unit designation. If this date is not
known when the Administrator issues
the permit (e.g., because the air
pollution control technology is not yet
in service), then the permit must
describe the event that will determine
the effective date (e.g., the date the
control technology is placed into
service). Once the effective date is
known, then the owner or operator must
notify the Administrator of the exact
date. This specific effective date must be
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added to the source’s title V permit at
the first opportunity, such as a
modification, revision, reopening, or
renewal of the title V permit for any
reason, whichever comes first, but in no
case later than the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the Administrator issues
the permit (e.g., because the air
pollution control technology is not yet
in service), then the permit must
describe the event that will determine
the expiration date (e.g., the date the
control technology is placed into
service). Once the expiration date is
known, then the owner or operator must
notify the Administrator of the exact
date. The expiration date must be added
to the source’s title V permit at the first
opportunity, such as a modification,
revision, reopening, or renewal of the
title V permit for any reason, whichever
comes first, but in no case later than the
next renewal.

(iv) All emission limitations and work
practice requirements adopted in
conjunction with emission limitations
necessary to assure that the control
technology continues to achieve an
emission limitation comparable to
BACT, and any physical or operational
characteristics that formed the basis for
determining that the emissions unit’s
control technology achieves a level of
emissions control comparable to BACT
(e.g., possibly the emissions unit’s
capacity or throughput).

F ) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
maintaining its Clean Unit designation.

(See paragraph (y)(9) of this section.)
?Terms reﬂectmg the owner or
operator s duties to maintain the Clean
Unit designation and the consequences
of failing to do so, as presented in
paragraph (y)(9) of this section.

(9) Maintaining a Clean Unit
designation. To maintain the Clean Unit
designation, the owner or operator must
conform to all the restrictions listed in
paragraphs (y)(9)(i) through (v) of this
section. This paragraph (y)(9) applies
independently to each pollutant for
which the Administrator has designated
the emissions unit a Clean Unit. That is,
failing to conform to the restrictions for
one pollutant affects the Clean Unit
designation only for that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted to ensure
that the control technology continues to
achieve emission control comparable to
BACT.

(ii) The owner or operator may not
make a physical change in or change in

the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is inconsistent
with the physical or operational
characteristics that formed the basis for
the determination that the control
technology is achieving a level of
emission control that is comparable to
BACT (e.g., possibly the emissions
unit’s capacity or throughput}.

(iii) [Reserved]

(iv) The Clean Unit must comply with
any terms and conditions in the title V
permit related to the unit’s Clean Unit
designation.

(v) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designation.
If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(10} Netting at Clean Units. Emissions
changes that occur at a Clean Unit must
not be included in calculating a
significant net emissions increase (that
is, must not be used in a “netting
analysis”) unless such use occurs before
March 3, 2003 or after the Clean Unit
designation expires; or, unless the
emissions unit reduces emissions below
the level that qualified the unit as a
Clean Unit. However, if the Clean Unit
reduces emissions below the level that
qualified the unit as a Clean Unit, then
the owner or operator may generate a
credit for the difference between the
level that qualified the unit as a Clean
Unit and the emissions unit’'s new
emissions limit if such reductions are
surplus, quantifiable, and permanent.
For purposes of generating offsets, the
reductions must also be federally
enforceable. For purposes of
determining creditable net emissions
increases and decreases, the reductions
must also be enforceable as a practical
matter.

(11) Effect of redesignation on a Clean
Unit designation. The Clean Unit
designation of an emissions unit is not
affected by redesignation of the
attainment status of the area in which it
is located. That is, if a Clean Unit is
located in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not
affected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation.
However, if a Clean Unit’s designation
expires or is lost pursuant to paragraphs
(x)(2)(iii) and (y)(2)(iii) of this section, it
must re-qualify under the requirements
that are currently applicable.

(z) PCP exclusion procedural
requirements. PCPs shall be provided
according to the provisions in

paragraphs (z)(1) through (6) of this
section.

(1) Before an owner or operator begins
actual construction of a PCP, the owner
or operator must either submit a notice
to the Administrator if the project is
listed in paragraphs (b}{32)(i) through
(vi) of this section, or if the project is
not listed in paragraphs (b)(32)(i)
through (vi) of this section, then the
owner or operator must submit a permit
application and obtain approval to use
the PCP exclusion from the
Administrator consistent with the
requirements in paragraph (z)(5) of this
section. Regardless of whether the
owner or operator submits a notice or a
permit application, the project must
meet the requirements in paragraph
(z)(2) of this section, and the notice or
permit application must contain the
information required in paragraph (z)(3)
of this sectiomn.

(2) Any project that relies on the PCP
exclusion must meet the requirements
of paragraphs (z)(2)(i) and (ii) of this
section.

(i) Environmentally beneficial
analysis. The environmental benefit
from the emissions reductions of
pollutants regulated under the Act must
outweigh the environmental detriment
of emissions increases in pollutants
regulated under the Act. A statement
that a technology from paragraphs
(b)(32)(i) through (vi) of this section is
being used shall be presumed to satisfy
this requirement.

(ii) Air quality analysis. The
emissions increases from the project
will not cause or contribute to a
violation of any national ambient air
quality standard or PSD increment, or
adversely impact an air quality related
value (such as visibility) that has been
identified for a Federal Class I area by
a Federal Land Manager and for which
information is available to the general
public.

(3) Content of notice or permit
application. In the notice or permit
application sent to the Administrator,
the owner or operator must include, at
a minimum, the information listed in
paragraphs (z)(3)(i) through (v) of this
section.

(i) A description of the project.

(ii) The potential emissions increases
and decreases of any pollutant regulated
under the Act and the projected
emissions increases and decreases using
the methodology in paragraph (a}(2)(iv)
of this section, that will result from the
project, and a copy of the
environmentally beneficial analysis
required by paragraph (z)(2)(i) of this
section.

(iii) A description of monitoring and
recordkeeping, and all other methods, to
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be used on an ongoing basis to
demonstrate that the project is
environmentally beneficial. Methods
should be sufficient to meet the
requirements in part 70 and part 71 of
this chapter.

(iv) A certification that the project
will be designed and operated in a
manner that is consistent with proper
industry and engineering practices, in a
manner that is consistent with the
environmentally beneficial analysis and
air quality analysis required by
paragraphs (z)(2)(i) and (ii) of this
section, with information submitted in
the notice or permit application, and in
such a way as to minimize, within the
physical configuration and operational
standards usually associated with the
emissions control device or strategy,
emissions of collateral pollutants.

(v) Demonstration that the PCP will
not have an adverse air quality impact
(e.g., modeling, screening level
modeling results, or a statement that the
collateral emissions increase is included
within the parameters used in the most
recent modeling exercise) as required by
paragraph (z)(2)(ii) of this section. An
air quality impact analysis is not
required for any pollutant that will not
experience a significant emissions
increase as a result of the project.

(4) Notice process for listed projects.
For projects listed in paragraphs
(b)(32)(i) through (vi) of this section, the
owner or operator may begin actual
construction of the project immediately
after notice is sent to the Administrator
(unless otherwise prohibited under
requirements of the applicable State
Implementation Plan). The owner or
operator shall respond to any requests
by the Administrator for additional
information that the Administrator
determines is necessary to evaluate the
suitability of the project for the PCP
exclusion.

(5) Permit process for unlisted
projects. Before an owner or operator
may begin actual construction of a PCP
project that is not listed in paragraphs
(b)(32)(i) through (vi) of this section, the
project must be approved by the
Administrator and recorded in a State
Implementation Plan-approved permit
or title V permit using procedures that
are consistent with §§51.160 and 51.161
of this chapter. This includes the
requirement that the Administrator
provide the public with notice of the
proposed approval, with access to the
environmentally beneficial analysis and
the air quality analysis, and provide at
least a 30-day period for the public and
the Administrator to submit comments.
The Administrator must address all
material comments received by the end

of the comment period before taking
final action on the permit.

(6) Operational requirements. Upon
installation of the PCP, the owner or
operator must comply with the
requirements of paragraphs (z)(6)(i)
through (iv) of this section.

(i) General duty. The owner or
operator must operate the PCP in a
manner consistent with proper industry
and engineering practices, in a manner
that is consistent with the
environmentally beneficial analysis and
air quality analysis required by
paragraphs (z)(2)(i) and (ii) of this
section, with information submitted in
the notice or permit application
required by paragraph (z)(3) of this
section, and in such a way as to
minimize, within the physical
configuration and operational standards
usually associated with the emissions
control device or strategy, emissions of
collateral pollutants.

(ii) Recordkeeping. The owner or
operator must maintain copies on site of
the environmentally beneficial analysis,
the air quality impacts analysis, and
monitoring and other emission records
to prove that the PCP operated
consistent with the general duty
requirements in paragraph (z)(6)(i) of
this section.

(iii) Permit requirements. The owner
or operator must comply with any
provisions in the State Implementation
Plan-approved permit or title V permit
related to use and approval of the PCP
exclusion.

(iv) Generation of emission reduction
credits. Emission reductions created by
a PCP shall not be included in
calculating a significant net emissions
increase unless the emissions unit
further reduces emissions after
qualifying for the PCP exclusion (e.g.,
taking an operational restriction on the
hours of operation). The owner or
operator may generate a credit for the
difference between the level of
reduction which was used to qualify for
the PCP exclusion and the new
emissions limit if such reductions are
surplus, quantifiable, and permanent.
For purposes of generating offsets, the
reductions must also be federally
enforceable. For purposes of
determining creditable net emissions
increases and decreases, the reductions
must also be enforceable as a practical
matter.

(aa) Actuals PALs. The provisions in
paragraphs (aa)(1) through (15) of this
section govern actuals PALs.

(1) Applicability.

(i) The Administrator may approve
the use of an actuals PAL for any
existing major stationary source if the
PAL meets the requirements in

paragraphs (aa)(1) through (15) of this
section. The term ‘“PAL” shall mean
“actuals PAL” throughout paragraph
(aa) of this section.

(ii) Any physical change in or change
in the method of operation of a major
stationary source that maintains its total
source-wide emissions below the PAL
level, meets the requirements in
paragraphs (aa)(1) through (15) of this
section, and complies with the PAL
permit:

(a) Is not a major modification for the
PAL pollutant;

(b) Does not have to be approved
through the PSD program; and

(c) Is not subject to the provisions in
paragraph (r)(4) of this section
(restrictions on relaxing enforceable
emission limitations that the major
stationary source used to avoid
applicability of the major NSR program).

gii) Except as provided under
paragraph (aa)(1)(ii)(c) of this section, a
major stationary source shall continue
to comply with all applicable Federal or
State requirements, emission
limitations, and work practice
requirements that were established prior
to the effective date of the PAL.

(2) Definitions. For the purposes of
this section, the definitions in
paragraphs (aa)(2)(i) through (xi) of this
section apply. When a term is not
defined in these paragraphs, it shall
have the meaning given in paragraph (b)
of this section or in the Act.

(i) Actuals PAL for a major stationary
source means a PAL based on the
baseline actual emissions (as defined in
paragraph (b)(48) of this section) of all
emissions units (as defined in paragraph
(b}(7) of this section) at the source, that
emit or have the potential to emit the
PAL pollutant.

(ii) Allowable emissions means
“allowable emissions” as defined in
paragraph (b)(16) of this section, except
as this definition is modified according
to paragraphs (aa)(2)(ii)(a) and (b) of this
section.

(a) The allowable emissions for any
emissions unit shall be calculated
considering any emission limitations
that are enforceable as a practical matter
on the emissions unit’s potential to
emit.

(b) An emissions unit’s potential to
emit shall be determined using the
definition in paragraph (b)(4) of this
section, except that the words “or
enforceable as a practical matter”
should be added after “‘federally
enforceable.”

(iii) Small emissions unit means an
emissions unit that emits or has the
potential to emit the PAL pollutant in
an amount less than the significant level
for that PAL pollutant, as defined in
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paragraph (b)(23) of this section or in
the Act, whichever is lower.

(iv) Major emissions unit means:

(@) Any emissions unit that emits or
has the potential to emit 100 tons per
year or more of the PAL pollutant in an
attainment area; or

(b) Any emissions unit that emits or
has the potential to emit the PAL
pollutant in an amount that is equal to
or greater than the major source
threshold for the PAL pollutant as
defined by the Act for nonattainment
areas. For example, in accordance with
the definition of major stationary source
in section 182(c) of the Act, an
emissions unit would be a major
emissions unit for VOC if the emissions
unit is located in a serious ozone
nonattainment area and it emits or has
the potential to emit 50 or more tons of
VOC per year.

(v) Plantwide applicability limitation
(PAL) means an emission limitation
expressed in tons per year, for a
pollutant at a major stationary source,
that is enforceable as a practical matter
and established source-wide in
accordance with paragraphs (aa)(1)
through (15) of this section.

(vi) PAL effective date generally
means the date of issuance of the PAL
permit. However, the PAL effective date
for an increased PAL is the date any
emissions unit that is part of the PAL
major modification becomes operational
and begins to emit the PAL pollutant.

(vii) PAL effective period means the
period beginning with the PAL effective
date and ending 10 years later.

(viii) PAL major modification means,
notwithstanding paragraphs (b)(2) and
(b}(3) of this section (the definitions for
major modification and net emissions
increase), any physical change in or
change in the method of operation of the
PAL source that causes it to emit the
PAL pollutant at a level equal to or
greater than the PAL.

(ix) PAL permit means the major NSR
permit, the minor NSR permit, or the
State operating permit under a program
that is approved into the State
Implementation Plan, or the title V
permit issued by the Administrator that
establishes a PAL for a major stationary
source.

(x) PAL pollutant means the pollutant
for which a PAL is established at a
major stationary source.

(xi) Significant emissions unit means
an emissions unit that emits or has the
potential to emit a PAL pollutant in an
amount that is equal to or greater than
the significant level (as defined in
paragraph (b)(23) of this section or in
the Act, whichever is lower) for that
PAL pollutant, but less than the amount
that would qualify the unit as a major

emissions unit as defined in paragraph
(aa)(2)(iv) of this section.

(3) Permit application requirements.
As part of a permit application
requesting a PAL, the owner or operator
of a major stationary source shall submit
the following information to the
Administrator for approval:

(i) A list of all emissions units at the
source designated as small, significant
or major based on their potential to
emit. In addition, the owner or operator
of the source shall indicate which, if
any, Federal or State applicable
requirements, emission limitations, or
work practices apply to each unit.

(ii) Calculations of the baseline actual
emissions (with supporting
documentation). Baseline actual
emissions are to include emissions
associated not only with operation of
the unit, but also emissions associated
with startup, shutdown, and
malfunction.

(iii) The calculation procedures that
the major stationary source owner or
operator proposes to use to convert the
monitoring system data to monthly
emissions and annual emissions based
on a 12-month rolling total for each
month as required by paragraph
(aa)(13)(i) of this section.

(4) General requirements for
establishing PALs.

(i) The Administrator is allowed to
establish a PAL at a major stationary
source, provided that at a minimum, the
requirements in paragraphs (aa)(4)(i)(a)
through (g) of this section are met.

(@) The PAL shall impose an annual
emission limitation in tons per year,
that is enforceable as a practical matter,
for the entire major stationary source.
For each month during the PAL
effective period after the first 12 months
of establishing a PAL, the major
stationary source owner or operator
shall show that the sum of the monthly
emissions from each emissions unit
under the PAL for the previous 12
consecutive months is less than the PAL
(a 12-month average, rolled monthly).
For each month during the first 11
months from the PAL effective date, the
major stationary source owner or
operator shall show that the sum of the
preceding monthly emissions from the
PAL effective date for each emissions
unit under the PAL is less than the PAL.

(b) The PAL shall be established in a
PAL permit that meets the public
participation requirements in paragraph
(aa)(5) of this section.

(c) The PAL permit shall contain all
the requirements of paragraph (aa)(7) of
this section.

(d) The PAL shall include fugitive
emissions, to the extent quantifiable,
from all emissions units that emit or

have the potential to emit the PAL
pollutant at the major stationary source.

(e) Each PAL shall regulate emissions
of only one pollutant.

(f) Each PAL shall have a PAL
effective period of 10 years.

(g) The owner or operator of the major
stationary source with a PAL shall
comply with the monitoring,
recordkeeping, and reporting
requirements provided in paragraphs
(aa)(12) through (14) of this section for
each emissions unit under the PAL
through the PAL effective period.

(ii) At no time (during or after the
PAL effective period) are emissions
reductions of a PAL pollutant that occur
during the PAL effective period
creditable as decreases for purposes of
offsets under § 51.165(a)(3)(ii) of this
chapter unless the level of the PAL is
reduced by the amount of such
emissions reductions and such
reductions would be creditable in the
absence of the PAL.

(5) Public participation requirements
for PALs. PALs for existing major
stationary sources shall be established,
renewed, or increased through a
procedure that is consistent with
§§51.160 and 51.161 of this chapter.
This includes the requirement that the
Administrator provide the public with
notice of the proposed approval of a
PAL permit and at least a 30-day period
for submittal of public comment. The
Administrator must address all material
comments before taking final action on
the permit.

(6) Setting the 10-year actuals PAL
level. The actuals PAL level for a major
stationary source shall be established as
the sum of the baseline actual emissions
(as defined in paragraph (b)(48) of this
section) of the PAL pollutant for each
emissions unit at the source; plus an
amount equal to the applicable
significant level for the PAL pollutant
under paragraph (b)(23) of this section
or under the Act, whichever is lower.
When establishing the actuals PAL
level, for a PAL pollutant, only one
consecutive 24-month period must be
used to determine the baseline actual
emissions for all existing emissions
units. However, a different consecutive
24-month period may be used for each
different PAL pollutant. Emissions
associated with units that were
permanently shutdown after this 24-
month period must be subtracted from
the PAL level. Emissions from units on
which actual construction began after
the 24-month period must be added to
the PAL level in an amount equal to the
potential to emit of the units. The
Administrator shall specify a reduced
PAL level(s) (in tons/yr) in the PAL
permit to become effective on the future
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compliance date(s) of any applicable
Federal or State regulatory
requirement(s) that the Administrator is
aware of prior to issuance of the PAL
permit. For instance, if the source owner
or operator will be required to reduce
emissions from industrial boilers in half
from baseline emissions of 60 ppm NOx
to a new rule limit of 30 ppm, then the
permit shall contain a future effective
PAL level that is equal to the current
PAL level reduced by half of the original
baseline emissions of such unit(s).

(7) Contents of the PAL permit. The
PAL permit must contain, at a
minimum, the information in
paragraphs (aa)(7)(i) through (x) of this
section.

(i) The PAL pollutant and the
applicable source-wide emission
limitation in tons per year.

(ii) The PAL permit effective date and
the expiration date of the PAL (PAL
effective period).

(iii) Specification in the PAL permit
that if a major stationary source owner
or operator applies to renew a PAL in
accordance with paragraph (aa)(10) of
this section before the end of the PAL
effective period, then the PAL shall not
expire at the end of the PAL effective
period. It shall remain in effect until a
revised PAL permit is issued by a
reviewing authority.

(iv) A requirement that emission
calculations for compliance purposes
must include emissions from startups,
shutdowns, and malfunctions.

(v) A requirement that, once the PAL
expires, the major stationary source is
subject to the requirements of paragraph
(aa)(9) of this section.

(vi) The calculation procedures that
the major stationary source owner or
operator shall use to convert the
monitoring system data to monthly
emissions and annual emissions based
on a 12-month rolling total as required
by paragraph (aa)(13)(i) of this section.

(vii) A requirement that the major
stationary source owner or operator
monitor all emissions units in
accordance with the provisions under
paragraph (aa)(12) of this section.

(viii) A requirement to retain the
records required under paragraph
(aa)(13) of this section on site. Such
records may be retained in an electronic
format.

(ix) A requirement to submit the
reports required under paragraph
(aa)(14) of this section by the required
deadlines.

(x) Any other requirements that the
Administrator deems necessary to
implement and enforce the PAL.

(8) PAL effective period and
reopening of the PAL permit. The
requirements in paragraphs (aa)(8)(i)

and (ii) of this section apply to actuals
PALs.

(i) PAL effective period. The
Administrator shall specify a PAL
effective period of 10 years.

(ii) Reopening of the PAL permit.

(@) During the PAL effective period,
the Administrator must reopen the PAL
permit to:

(1) Correct typographical/calculation
errors made in setting the PAL or reflect
a more accurate determination of
emissions used to establish the PAL;

(2} Reduce the PAL if the owner or
operator of the major stationary source
creates creditable emissions reductions
for use as offsets under § 51.165(a)(3)(ii)
of this chapter; and

(3) Revise the PAL to reflect an
increase in the PAL as provided under
paragraph (aa)(11) of this section.

(b) The Administrator shall have
discretion to reopen the PAL permit for
the following:

(1) Reduce the PAL to reflect newly
applicable Federal requirements (for
example, NSPS) with compliance dates
after the PAL effective date;

(2) Reduce the PAL consistent with
any other requirement, that is
enforceable as a practical matter, and
that the State may impose on the major
stationary source under the State
Implementation Plan; and

(3) Reduce the PAL if the reviewing
authority determines that a reduction is
necessary to avoid causing or
contributing to a NAAQS or PSD
increment violation, or to an adverse
impact on an air quality related value
that has been identified for a Federal
Class I area by a Federal Land Manager
and for which information is available
to the general public.

(c) Except for the permit reopening in
paragraph (aa)(8)(ii)(a)(1) of this section
for the correction of typographical/
calculation errors that do not increase
the PAL level, all other reopenings shall
be carried out in accordance with the
public participation requirements of
paragraph (aa)(5) of this section.

(9) Expiration of a PAL. Any PAL that
is not renewed in accordance with the
procedures in paragraph (aa)(10) of this
section shall expire at the end of the
PAL effective period, and the
requirements in paragraphs (aa)(9)(i)
through (v) of this section shall apply.

(i) Each emissions unit (or each group
of emissions units) that existed under
the PAL shall comply with an allowable
emission limitation under a revised
permit established according to the
procedures in paragraphs (aa)(9)(i)(a)
and (b) of this section.

(@) Within the time frame specified for
PAL renewals in paragraph (aa)(10)(ii)
of this section, the major stationary

source shall submit a proposed
allowable emission limitation for each
emissions unit (or each group of
emissions units, if such a distribution is
more appropriate as decided by the
Administrator) by distributing the PAL
allowable emissions for the major
stationary source among each of the
emissions units that existed under the
PAL. If the PAL had not yet been
adjusted for an applicable requirement
that became effective during the PAL
effective period, as required under
paragraph (aa)(10)(v) of this section,
such distribution shall be made as if the
PAL had been adjusted.

(b) The Administrator shall decide
whether and how the PAL allowable
emissions will be distributed and issue
a revised permit incorporating allowable
limits for each emissions unit, or each
group of emissions units, as the
Administrator determines is
appropriate.

Ei) Each emissions unit(s) shall
comply with the allowable emission
limitation on a 12-month rolling basis.
The Administrator may approve the use
of monitoring systems (source testing,
emission factors, etc.) other than CEMS,
CERMS, PEMS, or CPMS to demonstrate
compliance with the allowable emission
limitation.

(iii) Until the Administrator issues the
revised permit incorporating allowable
limits for each emissions unit, or each
group of emissions units, as required
under paragraph (aa)(9)(i)(b) of this
section, the source shall continue to
comply with a source-wide, multi-unit
emissions cap equivalent to the level of
the PAL emission limitation.

(iv) Any physical change or change in
the method of operation at the major
stationary source will be subject to
major NSR requirements if such change
meets the definition of major
modification in paragraph (b)(2) of this
section.

(v) The major stationary source owner
or operator shall continue to comply
with any State or Federal applicable
requirements (BACT, RACT, NSPS, etc.)
that may have applied either during the
PAL effective period or prior to the PAL
effective period except for those
emission limitations that had been
established pursuant to paragraph (r)(4)
of this section, but were eliminated by
the PAL in accordance with the
provisions in paragraph (aa)(1)(ii)(c) of
this section.

(10) Renewal of a PAL.

(i) The Administrator shall follow the
procedures specified in paragraph
(aa)(5) of this section in approving any
request to renew a PAL for a major
stationary source, and shall provide
both the proposed PAL level and a
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written rationale for the proposed PAL
level to the public for review and
comment. During such public review,
any person may propose a PAL level for
the source for consideration by the
Administrator.

(ii) Application deadline. A major
stationary source owner or operator
shall submit a timely application to the
Administrator to request renewal of a
PAL. A timely application is one that is
submitted at least 6 months prior to, but
not earlier than 18 months from, the
date of permit expiration. This deadline
for application submittal is to ensure
that the permit will not expire before
the permit is renewed. If the owner or
operator of a major stationary source
submits a complete application to renew
the PAL within this time period, then
the PAL shall continue to be effective
until the revised permit with the
renewed PAL is issued.

(iii) Application requirements. The
application to renew a PAL permit shall
contain the information required in
paragraphs (aa)(10)(iii)(a) through (d) of
this section.

{(a) The information required in
paragraphs (aa)(3)(i) through (iii) of this
section.

(b) A proposed PAL level.

(¢) The sum of the potential to emit
of all emissions units under the PAL
(with supporting documentation).

(d) Any other information the owner
or operator wishes the Administrator to
consider in determining the appropriate
level for renewing the PAL.

(iv) PAL adjustment. In determining
whether and how to adjust the PAL, the
Administrator shall consider the options
outlined in paragraphs (aa)(10)(iv)(a)
and (b) of this section. However, in no
case may any such adjustment fail to
comply with paragraph (aa)(10)(iv)(c) of
this section.

(a) If the emissions level calculated in
accordance with paragraph (aa)(6) of
this section is equal to or greater than
80 percent of the PAL level, the
Administrator may renew the PAL at the
same level without considering the
factors set forth in paragraph
(aa)(10)(iv)(b) of this section; or

(b) The Administrator may set the
PAL at a level that he or she determines
to be more representative of the source’s
baseline actual emissions, or that he or
she determines to be more appropriate
considering air quality needs, advances
in control technology, anticipated
economic growth in the area, desire to
reward or encourage the source’s
voluntary emissions reductions, or other
factors as specifically identified by the
Administrator in his or her written
rationale.

(c) Notwithstanding paragraphs
(aa)(10)(iv)(a) and (b) of this section:

(1) If the potential to emit of the major
stationary source is less than the PAL,
the Administrator shall adjust the PAL
to a level no greater than the potential
to emit of the source; and

(2) The Administrator shall not
approve a renewed PAL level higher
than the current PAL, unless the major
stationary source has complied with the
provisions of paragraph (aa)(11) of this
section (increasing a PAL).

(v) If the compliance date for a State
or Federal requirement that applies to
the PAL source occurs during the PAL
effective period, and if the
Administrator has not already adjusted
for such requirement, the PAL shall be
adjusted at the time of PAL permit
renewal or title V permit renewal,
whichever occurs first.

(11) Increasing a PAL during the PAL
effective period.

(i) The Administrator may increase a
PAL emission limitation only if the
major stationary source complies with
the provisions in paragraphs
(aa)(11)}{(i)(a) through (d) of this section.

{(a) The owner or operator of the major
stationary source shall submit a
complete application to request an
increase in the PAL limit for a PAL
major modification. Such application
shall identify the emissions unit(s)
contributing to the increase in emissions
so as to cause the major stationary
source’s emissions to equal or exceed its
PAL.

(b) As part of this application, the
major stationary source owner or
operator shall demonstrate that the sum
of the baseline actual emissions of the
small emissions units, plus the sum of
the baseline actual emissions of the
significant and major emissions units
assuming application of BACT
equivalent controls, plus the sum of the
allowable emissions of the new or
modified emissions unit(s) exceeds the
PAL. The level of control that would
result from BACT equivalent controls on
each significant or major emissions unit
shall be determined by conducting a
new BACT analysis at the time the
application is submitted, unless the
emissions unit is currently required to
comply with a BACT or LAER
requirement that was established within
the preceding 10 years. In such a case,
the assumed control level for that
emissions unit shall be equal to the
level of BACT or LAER with which that
emissions unit must currently comply.

(c) The owner or operator obtains a
major NSR permit for all emissions
unit(s) identified in paragraph
(aa)(11)(i)(a) of this section, regardless
of the magnitude of the emissions

increase resulting from them (that is, no
significant levels apply). These
emissions unit(s) shall comply with any
emissions requirements resulting from
the major NSR process (for example,
BACT), even though they have also
become subject to the PAL or continue
to be subject to the PAL.

(d) The PAL permit shall require that
the increased PAL level shall be
effective on the day any emissions unit
that is part of the PAL major
modification becomes operational and
begins to emit the PAL pollutant.

Fii) The Administrator shall calculate
the new PAL as the sum of the
allowable emissions for each modified
or new emissions unit, plus the sum of
the baseline actual emissions of the
significant and major emissions units
(assuming application of BACT
equivalent controls as determined in
accordance with paragraph
(aa)(11)(i)(b)), plus the sum of the
baseline actual emissions of the small
emissions units.

(iii) The PAL permit shall be revised
to reflect the increased PAL level
pursuant to the public notice
requirements of paragraph (aa)(5) of this
sectiomn.

(12) Monitoring requirements for
PALs.

(i) General requirements.

(a) Each PAL permit must contain
enforceable requirements for the
monitoring system that accurately
determines plantwide emissions of the
PAL pollutant in terms of mass per unit
of time. Any monitoring system
authorized for use in the PAL permit
must be based on sound science and
meet generally acceptable scientific
procedures for data quality and
manipulation. Additionally, the
information generated by such system
must meet minimum legal requirements
for admissibility in a judicial
proceeding to enforce the PAL permit.

(b) The PAL monitoring system must
employ one or more of the four general
monitoring approaches meeting the
minimum requirements set forth in
paragraphs (aa)(12)(ii)(a) through (d) of
this section and must be approved by
the Administrator.

(¢} Notwithstanding paragraph
(aa)(12)(i)(b) of this section, you may
also employ an alternative monitoring
approach that meets paragraph
(aa)(12)(i)(a) of this section if approved
by the Administrator.

(d) Failure to use a monitoring system
that meets the requirements of this
section renders the PAL invalid.

(ii) Minimum performance
requirements for approved monitoring
approaches. The following are
acceptable general monitoring
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approaches when conducted in
accordance with the minimum
requirements in paragraphs (aa)(12)(iii)
through (ix) of this section:

(a) Mass balance calculations for
activities using coatings or solvents;

(b) CEMS;

(¢) CPMS or PEMS; and

(d) Emission factors.

(iii) Mass balance calculations. An
owner or operator using mass balance
calculations to monitor PAL pollutant
emissions from activities using coating
or solvents shall meet the following
requirements:

(a) Provide a demonstrated means of
validating the published content of the
PAL pollutant that is contained in or
created by all materials used in or at the
emissions unit;

(b} Assume that the emissions unit
emits all of the PAL pollutant that is
contained in or created by any raw
material or fuel used in or at the
emissions unit, if it cannot otherwise be
accounted for in the process; and

(¢) Where the vendor of a material or
fuel, which is used in or at the
emissions unit, publishes a range of
pollutant content from such material,
the owner or operator must use the
highest value of the range to calculate
the PAL pollutant emissions unless the
Administrator determines there is site-
specific data or a site-specific
monitoring program to support another
content within the range.

(iv) CEMS. An owner or operator
using CEMS to monitor PAL pollutant
emissions shall meet the following
requirements:

(a) CEMS must comply with
applicable Performance Specifications
found in 40 CFR part 60, appendix B;
and

(b) CEMS must sample, analyze and
record data at least every 15 minutes
while the emissions unit is operating.

(v) CPMS or PEMS. An owner or
operator using CPMS or PEMS to
monitor PAL pollutant emissions shall
meet the following requirements:

(a) The CPMS or the PEMS must be
based on current site-specific data
demonstrating a correlation between the
monitored parameter(s) and the PAL
pollutant emissions across the range of
operation of the emissions unit; and

(b) Each CPMS or PEMS must sample,
analyze, and record data at least every
15 minutes, or at another less frequent
interval approved by the Administrator,
while the emissions unit is operating.

(vi) Emission factors. An owner or
operator using emission factors to
monitor PAL pollutant emissions shall
meet the following requirements:

(a) All emission factors shall be
adjusted, if appropriate, to account for

the degree of uncertainty or limitations
in the factors’ development;

(b) The emissions unit shall operate
within the designated range of use for
the emission factor, if applicable; and

(¢) If technically practicable, the
owner or operator of a significant
emissions unit that relies on an
emission factor to calculate PAL
pollutant emissions shall conduct
validation testing to determine a site-
specific emission factor within 6
months of PAL permit issuance, unless
the Administrator determines that
testing is not required.

(vii) A source owner or operator must
record and report maximum potential
emissions without considering
enforceable emission limitations or
operational restrictions for an emissions
unit during any period of time that there
is no monitoring data, unless another
method for determining emissions
during such periods is specified in the
PAL permit.

(viii) Notwithstanding the
requirements in paragraphs (aa)(12)(iii)
through (vii) of this section, where an
owner or operator of an emissions unit
cannot demonstrate a correlation
between the monitored parameter(s) and
the PAL pollutant emissions rate at all
operating points of the emissions unit,
the Administrator shall, at the time of
permit issuance:

(a) Establish default value(s) for
determining compliance with the PAL
based on the highest potential emissions
reasonably estimated at such operating
point(s); or

(b) Determine that operation of the
emissions unit during operating
conditions when there is no correlation
between monitored parameter(s) and the
PAL pollutant emissions is a violation
of the PAL.

(ix) Re-validation. All data used to
establish the PAL pollutant must be re-
validated through performance testing
or other scientifically valid means
approved by the Administrator. Such
testing must occur at least once every 5
years after issuance of the PAL.

(13) Recordkeeping requirements.

(i) The PAL permit shall require an
owner or operator to retain a copy of all
records necessary to determine
compliance with any requirement of
paragraph (aa) of this section and of the
PAL, including a determination of each
emissions unit’s 12-month rolling total
emissions, for 5 years from the date of
such record.

(ii) The PAL permit shall require an
owner or operator to retain a copy of the
following records for the duration of the
PAL effective period plus 5 years:

(a) A copy of the PAL permit
application and any applications for
revisions to the PAL; and

(b) Each annual certification of
compliance pursuant to title V and the
data relied on in certifying the
compliance.

(14) Reporting and notification
requirements. The owner or operator
shall submit semi-annual monitoring
reports and prompt deviation reports to
the Administrator in accordance with
the applicable title V operating permit
program. The reports shall meet the
requirements in paragraphs (aa)(14)(i)
through (iii) of this section.

(i) Semi-annual report. The semi-
annual report shall be submitted to the
Administrator within 30 days of the end
of each reporting period: This report
shall contain the information required
in paragraphs (aa)(14)(i}(a) through (g)
of this section.

(@) The identification of owner and
operator and the permit number.

(b) Total annual emissions (tons/year)
based on a 12-month rolling total for
each month in the reporting period
recorded pursuant to paragraph
(aa)(13)(i) of this section.

(c) All data relied upon, including,
but not limited to, any Quality
Assurance or Quality Control data, in
calculating the monthly and annual PAL
pollutant emissions.

(d) A list of any emissions units
modified or added to the major
stationary source during the preceding
6-month period.

(e) The number, duration, and cause
of any deviations or monitoring
malfunctions (other than the time
associated with zero and span
calibration checks), and any corrective
action taken.

(P A notification of a shutdown of any
monitoring system, whether the
shutdown was permanent or temporary,
the reason for the shutdown, the
anticipated date that the monitoring
system will be fully operational or
replaced with another monitoring
system, and whether the emissions unit
monitored by the monitoring system
continued to operate, and the
calculation of the emissions of the
pollutant or the number determined by
method included in the permit, as
provided by (aa)(12)(vii).

(g) A signed statement by the
responsible official (as defined by the
applicable title V operating permit
program) certifying the truth, accuracy,
and completeness of the information
provided in the report.

(i) Deviation report. The major
stationary source owner or operator
shall promptly submit reports of any
deviations or exceedance of the PAL
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requirements, including periods where
no monitoring is available. A report
submitted pursuant to § 70.6(a)(3)(iii)(B)
of this chapter shall satisfy this
reporting requirement. The deviation
reports shall be submitted within the
time limits prescribed by the applicable
program implementing
§ 70.6(a)(3)(iii)(B) of this chapter. The
reports shall contain the following
information:

(a) The identification of owner and
operator and the permit number;

(b) The PAL requirement that
experienced the deviation or that was

exceeded;
(¢} Emissions resulting from the
deviation or the exceedance; and

(d) A signed statement by the
responsible official (as defined by the
applicable title V operating permit
program]) certifying the truth, accuracy,
and completeness of the information
provided in the report.

(iii) Re-validation results. The owner
or operator shall submit to the
Administrator the results of any re-
validation test or method within 3
months after completion of such test or
method.

(15) Transition requirements.

(i) The Administrator may not issue a
PAL that does not comply with the
requirements in paragraphs (aa)(1)
through (15) of this section after March
3, 2003.

(ii) The Administrator may supersede
any PAL that was established prior to
March 3, 2003 with a PAL that complies
with the requirements of paragraphs
(aa)(1) through (15) of this section.

(bb) If any provision of this section, or
the application of such provision to any
person or circumstance, is held invalid,
the remainder of this section, or the
application of such provision to persons
or circumstances other than those as to
which it is held invalid, shall not be
affected thereby.

[FR Doc. 02—-31899 Filed 12—-30-02; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52

[FRL-7414-6; Docket A-2002—4]

RIN 2060-AK28

Prevention of Significant Deterioration
(PSD) and Non-attainment New Source

Review (NSR): Routine Maintenance,
Repair and Replacement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing
revisions to the regulations governing
the NSR programs mandated by parts C
and D of title I of the Clean Air Act
(CAA). These proposed changes reflect
the EPA’s consideration of the
President’s National Energy Policy
(NEP), EPA’s Report to the President on
the impact of NSR pursuant to the NEP,
and EPA’s recommended changes to
NSR based on the Report findings and
discussions with various stakeholders
including representatives from industry,

State and local governments, and
environmental groups. The proposed
changes provide a future category of
activities that would be considered to be
routine maintenance, repair and
replacement (RMRR) under the NSR
program. The changes are intended to
provide greater regulatory certainty
without sacrificing the current level of
environmental protection and benefit
derived from the program. We believe
that these changes will facilitate the
safe, efficient, and reliable operation of
affected facilities.

DATES: Comments. Comments must be
received on or before March 3, 2003.

Public Hearing. If anyone contacts us
requesting to speak at a public hearing
by January 21, 2003, we will hold a
public hearing approximately 30 days
after publication in the Federal
Register.

ADDRESSES: Comments. Comments may
be submitted electronically, by mail, by
facsimile, or through hand delivery/
courier. Follow the detailed instructions
as provided in section L.C. of the
SUPPLEMENTARY INFORMATION section.

Public Hearing. The public hearing, if
requested, will be held at the EPA’s
facilities at 109 TW Alexander Drive,
Research Triangle Park, NC 27709 or at
an alternate facility nearby. The EPA
will not hold a hearing if one is not
requested. Please check EPA’s web page
at http://www.epa.gov/ttn/nsr/
whatsnew.html! on January 21, 2003 for
the announcement of whether the
hearing will be held.

FOR FURTHER INFORMATION CONTACT: Mr.
Dave Svendsgaard, Information Transfer
and Program Integration Division
(C339-03), U.S. Environmental
Protection Agency, Research Triangle
Park, NC 27711, telephone (919) 541—
2380, or electronic mail at
svendsgaard.dave@epa.gov.

SUPPLEMENTARY INFORMATION:
L. General Information
A. What Are the Regulated Entities?

Entities potentially affected by this
proposed action include sources in all
industry groups. The majority of sources
potentially affected are expected to be in
the following groups.

Industry group SEC» NAICS b
Electric Services .......cccovciinieniiir v, 491 | 221111, 221112, 2211183, 221119, 221121, 221122
Petroleum Refining .... 291 | 32411
Chemical Processes ..... 281 | 325181, 32512, 325131, 325182, 211112, 325998, 331311, 325188
Natural Gas Transport .. . 492 | 48621, 22121
Pulp and Paper Mills ........ccooceieiiniiiii v 261 | 32211, 322121, 322122, 32213
Paper MillS .......coooviieiiin e 262 | 322121, 322122
Automobile Manufacturing ........ccccocceevierecninennens 371 | 336111, 336112, 336712, 336211, 336992, 336322, 336312, 33633,
33634, 33635, 336399, 336212, 336213
PharmaceuticalS .............coooveeeeiiiiiiee e 283 | 325411, 325412, 325413, 325414

2 Standard Industrial Classification

> North American Industry Classification System. Entities potentially affected by this proposed action also would include State, local, and tribal
governments that are delegated authority to implement these regulations.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. A—2002—-04. The
official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the EPA Docket
Center, (Air Docket), U.S.
Environmental Protection Agency, 1301
Constitution Ave., NW., Room: B108,
Mail Code: 6102T, Washington, DC,
20004. The EPA Docket Center Public

Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Reading Room is (202)
566—1742. A reasonable fee may be
charged for copying.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “‘search,”

then key in the appropriate docket
identification number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA’s electronic public docket.
Although not all docket materials may
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be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in section I.B.1. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

For additional information about
EPA’s electronic public docket visit EPA
Dockets online or see 67 FR 38102, May
31, 2002.

C. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, by facsimile, or
through hand delivery/courier. To
ensure proper receipt by EPA, identify
the appropriate docket identification
number in the subject line on the first
page of your comment. Please ensure
that your comments are submitted
within the specified comment period.
Comments received after the close of the
comment period will be marked “late.”
EPA is not required to consider these
late comments. If you wish to submit
CBI or information that is otherwise
protected by statute, please follow the
instructions in section 1.D. Do not use
EPA Dockets or e-mail to submit CBI or
information protected by statute.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,

and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
commert.

a. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at hitp://www.epa.gov/edocket, and
follow the online instructions for
submitting comments. To access EPA’s
electronic public docket from the EPA
Internet Home Page, select “Information
Sources,” “Dockets,” and “EPA
Dockets.” Once in the system, select
““search,” and then key in Docket 1D No.
A—2002-04. The system is an
“anonymous access’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

b. E-mail. Comments may be sent by
electronic mail (e-mail) to a-and-r-
docket@epamail.epa.gov, Attention
Docket ID No. A—2002—04. In contrast to
EPA’s electronic public docket, EPA’s e-
mail system is not an “anonymous
access” system. If you send an e-mail
comment directly to the Docket without
going through EPA’s electronic public
docket, EPA’s e-mail system
automatically captures your e-mail
address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket, and made available in
EPA's electronic public docket.

c. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in section I.C.2. These
electronic submissions will be accepted
in WordPerfect or ASCII file format.
Avoid the use of special characters and
any form of encryption.

2. By Mail. Send two copies of your
comments to: U.S. Environmental
Protection Agency, EPA West (Air
Docket), 1200 Pennsylvania Ave., NW,
Room: B108, Mail code: 6102T,
Washington, DC, 20460, Attention
Docket ID No. A—2002-04.

3. By Hand Delivery or Courier.
Deliver your comments to: EPA Docket
Center, (Air Docket), U.S.
Environmental Protection Agency, 1301
Constitution Ave., NW., Room: B108,
Mail Code: 6102T, Washington, DC,
20004., Attention Docket ID No. A—
2002—04. Such deliveries are only
accepted during the Docket’s normal
hours of operation as identified in
section L.B.1.

4. By Facsimile. Fax your comments
to the EPA Docket Center at (202) 566—
1741, Attention Docket ID. No. A—2002—
04.

D. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. Send or deliver
information identified as CBI only to the
following address: Mr. David
Svendsgaard, c/o OAQPS Document
Control Officer (C339-03), U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27711,
Attention Docket ID No. A—2002-04.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI. (If
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR Part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBI.
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified in
the FOR FURTHER INFORMATION CONTACT
section.
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E. What Should I Consider as I Prepare
my Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments.

e Explain your views as clearly as
possible.

¢ Describe any assumptions that you
used.

¢ Provide any technical information
and/or data you used that support your
views.

e If you estimate potential burden or
costs, explain how you arrived at your
estimate.

e Provide specific examples to
illustrate your concerns.

o Offer alternatives.

e Make sure to submit your
comments by the comment period
deadline identified.

e To ensure proper receipt by EPA,
identify the appropriate docket
identification number in the subject line
on the first page of your response. It
would also be helpful if you provided
the name, date, and Federal Register
citation related to your comments.

F. How Can I Find Information About a
Possible Public Hearing?

Persons interested in presenting oral
testimony or inquiring as to whether a
hearing is to be held should contact Ms.
Pamela J. Smith, Integrated
Implementation Group, Information
Transfer and Program Integration
Division (C339-03), U.S. Environmental
Protection Agency, Research Triangle
Park, NC 27711, telephone number (919)
5410641, at least 2 days in advance of
the public hearing. Persons interested in
attending the public hearing should also
contact Ms. Smith to verify the time,
date, and location of the hearing. The
public hearing will provide interested
parties the opportunity to present data,
views, or arguments concerning these
proposed emission standards.

G. Where Can I Obtain Additional
Information?

In addition to being available in the
docket, an electronic copy of this
proposed rule is also available on the
WWW through the Technology Transfer
Network (TTN). Following signature by
the EPA Administrator, a copy of the
proposed rule will be posted on the
TTN’s policy and guidance page for
newly proposed or promulgated rules at
http://www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control. If more information
regarding the TTN is needed, call the
TTN HELP line at (919) 541-5384.

H. How is This Preamble Organized?

The information presented in this
preamble is organized as follows:

L. General Information
A, What are the regulated entities?
B. How can I get copies of this document
and other related information?
C. How and to whom do I submit
comments?
D. How should I submit CBI to the Agency?
E. What should I consider as I prepare my
comments for EPA?
F. How can I find information about a
possible public hearing?
G. Where can I obtain additional
information?
H. How is this preamble organized?
II. Purpose
III. Background
A. How does the process of using the
RMRR exclusion currently work?
B. Why is the specification of categories of
RMRR activities appropriate?
C. Process Used to Develop This Rule
IV. Overview of Recommended Approaches
for RMRR
A. Annual Maintenance, Repair and
Replacement Allowance
B. Equipment Replacement Provision
V. Legal Basis for Recommended Approaches
VL. Discussion of Issues Under Annual
Maintenance, Repair and Replacement
Allowance Approach
A. Appropriate Time Period for a
Maintenance, Repair and Replacement
Allowance
B. Cost Basis
C. Basis for Annual Allowance—Stationary
Source vs Process Unit
D. Basis for Annual Maintenance, Repair
and Replacement Allowance Percentage
E. How to Calculate Costs
F. Applicability Safeguards
G. Timing of Determination
VII. Discussion of Issues under the
Equipment Replacement Approach
A. Replacement of Existing Equipment
with Identical or Functionally
Equivalent Equipment
B. Defining “Process Unit” for Evaluating
Equipment Replacement Cost Percentage
C. Miscellaneous Issues
D. Quantitative Analysis
VIIL. Other Options Considered
A. Capacity-Based Option
B. Age-Based Option
IX. Administrative Requirements for this
Proposed Rulemaking
A. Executive Order 12866—Regulatory
Planning and Review
B. Executive Order 13132—Federalism
C. Executive Order 13175—Consultation and
Coordination with Indian Tribal
Governments
D. Executive Order 13045—Protection of
Children from Environmental Health Risks
and Safety Risks
E. Paperwork Reduction Act
F. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.
G. Unfunded Mandates Reform Act of 1995
H. National Technology Transfer and
Advancement Act of 1995

I. Executive Order 13211—Actions
Concerning Regulations That Significantly
Affect Energy Supply, Distribution, or Use

X. Statutory Authority

II. Purpose

We are proposing a change to the NSR
program to provide specific categories of
activities that EPA will consider RMRR
in the future. We are seeking comment
on all aspects of our proposed
approaches to specifying categories of
RMRR activities under the NSR
program, and on other options
considered. These approaches would be
voluntary, in that owners or operators
could opt to continue using the current
procedures for determining what
activities constitute RMRR at their
facilities. This proposal seeks public
comments in accordance with section
307(d) of the CAA and should not be
used or cited in any litigation as the
final position of the Agency.

IIL. Background

A. How Does the Process of Using the
RMRR Exclusion Currently Work?

Under the changes promulgated today
to 40 CFR parts 51 and 52, ‘“major
modification” is defined as any physical
change in or change in the method of
operation of a major stationary source
that would result in: (1) A significant
emissions increase of a regulated NSR
pollutant; and (2) a significant net
emissions increase of that pollutant
from the major stationary source.
Owners/operators of major stationary
sources are required to obtain a major
NSR permit prior to beginning actual
construction of a modification that
meets this definition. The regulations
exclude certain activities from the
definition of “major modification.” One
such exclusion is for RMRR activities.
The regulations do not define this term.
(See 40 CFR 51.165(a)(1)(v)(C)(1),
51.166(b)(2)(iii)(a), 52.21(b)(2)(iii)(a)
and 52.24(f)(5)(iii)(a).)

Under our current approach, the
RMRR exclusion is applied on a case-
by-case basis. In interpreting this
exclusion, we have followed certain
criteria. The preamble to the 1992
“WEPCO Rule” (57 FR 32314) and
applicability determinations made to
date describe our current approach to
assessing what activities constitute
RMRR. These applicability
determinations are available
electronically from the Region 7 NSR
Policy and Guidance Database (htip/://
www.epa.gov/Region7/programs/artd/
air/nsr/nsrpg.htm).

To summarize these documents, to
determine whether proposed work at a
facility is routine, EPA makes a case-by-
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case determination by weighing the
nature, extent, purpose, frequency, and
the cost of the work as well as other
relevant factors to arrive at a common
sense finding. WEPCO at 910. None of
these factors, in and of itself, is
conclusive. Instead, a reviewing
authority should take account of how
each of these factors might apply in a
particular circumstance to arrive at a
conclusion considering the project as a
whole. If an owner or operator is
uncertain whether he or she is applying
the NSR regulations correctly, we
encourage the owner or operator to
consult the appropriate reviewing
authority for assistance.

B. Why Is Specification of Categories of
BMRR Activities Appropriate?

There has been some debate over the
years as to the case-by-case approach
and the types of activities that qualify as
RMRR under our current case-by-case
approach. The case-specific approach
works well in many respects. For
example, it is a flexible tool that
accommodates the broad range of
industries and the diversity of activities
that are potentially subject to the NSR
program.

However, the case-by-case approach
has certain drawbacks. Unless an owner
or operator seeks an applicability
determination from his or her reviewing
authority or from EPA, it can be difficult
for the owner or operator to know with
certainty whether a particular activity
constitutes RMRR. Applicability
determinations can be costly and time
consuming for reviewing authorities and
industry alike. If a source proceeds
without a determination and is later
proven to have made an incorrect
determination, that source faces
potentially serious enforcement
consequences. Moreover, under the
current case-by-case approach, State and
local reviewing authorities must devote
scarce resources to making complex
determinations and consult with other
agencies to ensure that any
determinations are consistent with
determinations made for similar
circumstances in other jurisdictions
and/or that EPA or other reviewing
authorities would concur with the
conclusion.

On the other hand, if a source
foregoes or defers activities that are
important to maintaining its plant when
the activities in question are in fact
within scope of the exclusion, that can
have adverse consequences for the
source’s reliability, efficiency, and
safety. Finally, the source may install
less efficient or less modern equipment
in order to be more certain that it is
within the regulatory bounds, or it may

agree to limit its hours of operation or
capacity. Any of these approaches will
make the source less productive than it
would be otherwise. In fact, we
concluded in our recent report to the
President on the impacts of NSR on the
energy sector that there have been cases
in which uncertainty about the
exclusion for RMRR resulted in delay or
cancellation of activities that would
have maintained and improved the
reliability, efficiency, and safety of
existing energy capacity. Such
discouragement resulfs in lost capacity
and lost opportunities to improve
energy efficiency and reduce air
pollution.

We believe that these problems would
be significantly reduced by adding to
our current RMRR provision specific
categories of activities that will be
considered to be RMRR in the future.
Such categories would remove
disincentives to undertaking RMRR
activities and provide more certainty
both to source owners and operators
who could better plan activities at their
facilities, and to reviewing authorities
who could better focus resources on
activities outside these RMRR
categories. Accordingly, the
establishment of categories of activities
as RMRR is consistent with the central
purpose of the CAA, “to protect and
enhance the quality of the Nation’s air
resources so as to promote the public
health and welfare and the productive
capacity of its population.” CAA section
101.

It should be noted that there may be
some activities which, while fitting
within the ambit of the RMRR exclusion
could, if implemented, violate other
applicable CAA requirements. As has
always been the case, compliance with
NSR requirements is not a license to
violate any of the other applicable CAA
requirements such as title V permitting
requirements.

C. Process Used To Develop This Rule

In the 1992 “WEPCO Rule” preamble,
we indicated that we planned to issue
guidance on the subject of RMRR. In
1994, as part of our meetings with the
Clean Air Act Advisory Committee, we
developed, for discussion purposes
only, a document on how RMRR could
be defined. We received a substantial
volume of comments on this document.
We subsequently decided not to include
a definition of RMRR in our 1996 NSR
proposed rulemaking.

In 2001, the Presic%ent’s NEP Report ?
directed EPA in consultation with the

1Reliable, Affordable, and Environmentally
Sound Energy for America’s Future, Report of the
National Energy Policy Development Group, May
17, 2001.

Department of Energy (DOE) and other
federal agencies to review the impact of
NSR on investment in new utility and
refinery generation capacity, energy
efficiency and environmental
protection. The release of the report in
May 2001 triggered a review of the
impacts of NSR rules, EPA’s Report to
the President underscored the
desirability of specifying certain
categories of activities that qualify as
RMRR. In parallel with this review, we
renewed our exploration of
recommendations for improving the
NSR program. Recommended
improvements suggested during this
time represented a continuation of
discussions on NSR issues that had
taken place during the 1990’s, as well as
new ideas.

The process of discussing possible
improvements to the NSR program
included significant interagency
consultation, including meetings with
representatives from the DOE, the
Department of the Interior, and the
Office of Management and Budget.
Building on what we heard, we held
conference calls with various
stakeholders during October 2001
(including representatives from
industry, State and local governments,
and environmental groups) to discuss
new ideas that were raised. During
many of these meetings, we discussed
ideas for how to define RMRR in order
to create more certainty for the industry
and reviewing authorities. Today’s
proposed rule is an outgrowth of ideas
discussed in those meetings.

IV. Overview of Recommended
Approaches for RMRR

Ever since EPA’s promulgation of its
original Prevention of Significant
Deterioration (PSD) regulations in 1980,
EPA has defined “modification” in its
NSR regulations to include common-
sense exclusions from the “physical or
operational change” component of the
definition, including an exclusion for
RMRR. Today, we are proposing two
categories of activities that will in the
future be considered RMRR activities:
activities within an annual
maintenance, repair and replacement
allowance and replacements that meet
our equipment replacement provision
criteria.

Under the proposal, when an activity
falls within either of these categories, it
would be considered RMRR and a
source’s owners or operators would
know that the activity was excluded
from NSR without regard to other
considerations. When an activity did
not fall within one of these categories,
then it still could qualify as routine



